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European Competition Lawyers Forum
Competition Law Committee of the City of London Law Society
RESPONSE TO THE EUROPEAN COMMISSION CONSULTATION ON THE DRAFT GUIDELINES ON STATE AID FOR RESCUING AND RESTRUCTURING NON-FINANCIAL UNDERTAKINGS IN DIFFICULTY
1. INTRODUCTION 
1.1 This paper is submitted by the European Competition Lawyers Forum (“ECLF”) in response to the European Commission’s public consultation (the “Consultation”) on the draft guidelines on State aid for rescuing and restructuring non-financial undertakings in difficulty (the “Draft Guidelines”), published on 5 November 2013. These guidelines will replace the current guidelines on State aid for rescuing and restructuring firms in difficulty (the “Current Guidelines”).
1.2 The ECLF is a group of the leading practitioners in competition law from law firms across the European Union. It was founded in 1994 at the suggestion of certain officials within the European Commission's DG Competition to provide a forum for senior practitioners and officials from DG Competition to engage in an open dialogue on the topical competition law issues of the day and to discuss areas for reform.  Further information on the ECLF and its membership is available on the ECLF website.

1.3 The Members of the ECLF Working Party on the Consultation have been as follows:

· Nina Niejahr, Baker & McKenzie   

· Bertold Bär-Bouyssière and Pierre Sabbadini, DLA Piper  

· Peter Alexiadis, Gibson Dunn 

· Ulrich Soltész, Gleiss Lutz

· José Luis Buendía, Garrigues    

· Jacques Derenne and Paris Anestis, Hogan Lovells   

· Isabel Taylor and Nele Dhondt, Slaughter and May

· Edurne Navarro, Uría Menéndez  

1.4 This response has also been shared with the Competition Law Committee of the City of London Law Society.  The City of London Law Society represents approximately 15,000 City solicitors through individual and corporate membership including some of the largest international law firms in the world. The Competition Law Committee comprises leading solicitors specialising in EU and UK competition law in a number of law firms based in the City of London, who act for UK and international businesses, financial institutions and regulatory and governmental bodies in relation to competition law matters. The Competition Law Committee has provided comments on this paper and also supports the points made in this response. 
2. OVERVIEW

2.1 We welcome the fact that the Commission is reviewing the Current Guidelines on the basis of its experience in applying the existing rules and to take account of its State aid modernisation programme.
 
2.2 Our understanding is that the Commission is not, overall, proposing any radical changes to the current system which has been developed over a number of decades.  We agree with this approach: in our view there is a case for updating the detail of the guidelines to ensure they reflect current best practice, and to eliminate uncertainties or practical difficulties, but the overall policy behind the current Guidelines has proved to be appropriate and workable in practice.

2.3 We are also supportive of many of the proposed changes in the Draft Guidelines. These changes should in principle provide greater legal certainty to Member States, aid beneficiaries and interested parties. In particular, we agree with the proposals to: 
· introduce a clearer structure, in particular, dealing with restructuring aid in assisted areas, procedures and; reporting and monitoring in separate sections; and
· exclude the financial sector from the scope of the Draft Guidelines given that these general guidelines are not appropriate to deal with the specific economic characteristics and forms of intervention in the financial sector – although given the substantial similarities that also exist we do think that the Commission can and should have regard to precedents from the financial sector in considering the approach taken in the Draft Guidelines.
2.4 In general we are in favour of greater elaboration and specificity in the guidelines, as our experience is that clear statements, and consistent application of the principles, is of enormous assistance to companies in receipt of rescue or restructuring aid in understanding what is required of them.  Most of our comments in this paper entail a request for additional guidance/information or clearer rules to avoid practical difficulties and further increase the predictability of the Commission’s practice in this area.  
2.5 However, there are a few instances/areas where we consider that the Commission’s proposals as contained in the Draft Guidelines unduly limit its discretion and where we would therefore encourage the Commission to amend its proposals to allow a more flexible approach:
· the definition of “undertaking in difficulty”:  We consider that the Commission’s proposal to limit the use of soft criteria to exceptional circumstances could limit the Commission’s current flexibility and discretion in relation to the assessment of an undertaking’s situation; 
· the duration of the restructuring plan:  We do not support the inclusion of an arbitrary maximum duration of three or five years as, in our view, the minimum period necessary to restore viability is case specific;
· appropriateness of rescue aid: We are concerned that the restriction of rescue aid measures only to loan guarantees or loans unnecessarily restricts the range of possible measures that could be used and we are unclear as to the logic behind the requirement for a certain level of remuneration of rescue aid; and
· the concept of burden sharing.  Although we strongly support the need for clear and consistent decision making practice in this area, we are concerned that this analysis does not become a technical/formalistic discussion regarding the calculation of the burden sharing percentage/amount or the quantification of the aid amount (which, particularly in the case of contingent measures, is not always straightforward).
3. SPECIFIC COMMENTS
3.1 We set out below, by reference to the relevant sections of the document, our specific comments on the Draft Guidelines.  Note that we have only commented on those sections/subsections of the Draft Guidelines where we have specific points to make.

A. Scope of the Draft Guidelines (Section 2 of the Draft Guidelines)

A.1 Scope: meaning of “undertaking in difficulty” (Subsection 2.2 of the Draft Guidelines)
3.2 In the Explanatory Note to the Draft Guidelines, the Commission notes that the current definition of “undertaking in difficulty” contains both ‘hard’ (or objective) and ‘soft’ criteria and that the latter require a broader and more subjective assessment of the undertaking’s situation. To make it easier for granting authorities and potential aid beneficiaries to determine whether a given undertaking is in difficulty, the Commission wants to shift the emphasis from soft to hard criteria.
 The Draft Guidelines therefore propose (i) that the soft criteria will only apply in exceptional circumstances and (ii), to balance the reduction in the scope of the soft criteria, that new hard criteria are introduced (such as using an undertaking’s credit rating and making the criteria linked to debt to equity and interest cover ratios cumulative).
3.3 In addition, the Commission proposes a general presumption that the definition in the Draft Guidelines should apply to all State aid regulations and guidelines, except where specific circumstances make it necessary to deviate from that presumption.  However, the guidelines further provide that: (i) in relation to Commission regulations and aid schemes (cases which do not require notification), only the hard criteria will apply; and (ii) an alternative definition of “undertaking in difficulty” based on a reduced set of hard criteria will be developed for the de minimis regulation.
3.4 The proposed changes raise two issues in our view.  First, we consider that the proposal to limit the use of soft criteria to exceptional circumstances, could unnecessarily limit the flexibility and discretion that the Commission currently has in assessing an undertaking’s situation. In our view, it is important to retain this flexibility or discretion given the wide variety of circumstances that undertakings may find themselves in and the differences in national legislation and bankruptcy procedures.  We would therefore suggest that the word “exceptionally” in the first sentence of paragraph 22 is deleted and that some of the soft criteria included in the Current Guidelines are retained.  We would also suggest that, in line with the approach taken in paragraph 119 of the Guidelines, the opening line of paragraph 21 is rephrased by adding “or is expected to occur in a period of one month.”   Particularly in the case of rescue aid measures, it is likely to be efficient to allow an intervention without, for example, requiring the formal commencement of insolvency proceedings.
3.5 Second, we would like the Draft Guidelines to address specifically the question of whether an undertaking that has received aid, but is still implementing its restructuring plan, should be considered to be an “undertaking in difficulty” for these purposes.  
3.6 The Draft Guidelines indicate that “an undertaking in difficulty cannot be considered an appropriate vehicle for promoting other public policy objectives until such times as its viability is assured” and that “a number of Commission regulations and communications in the field of State aid and elsewhere therefore prohibit undertakings in difficulty from receiving aid.” This suggests that an undertaking that has been classified as an “undertaking in difficulty” and has received restructuring aid could not in principle receive other aid for the entire duration of its restructuring plan (unless the regulation or communication provides differently). 
3.7 We recognise the need for the Commission to prevent the use of the Draft Guidelines to circumvent the principles laid down in existing frameworks and guidelines (as set out in paragraph 24 of the Draft Guidelines) but in our view an undertaking that is being restructured and is therefore on its way to viability could still, in certain circumstances, be an appropriate vehicle for promoting other public policy objectives (e.g. regional development).  Rather than introducing a presumption that could result in an outright ban of other aid during the restructuring period, we would suggest that this scenario should fall within the scope of the rules already envisaged in paragraph 128 of the Draft Guidelines, which require a (large or medium sized) beneficiary to notify the Commission of any proposal to grant further aid to the beneficiary during the restructuring period. 

A.2 Temporary restructuring support (Subsection 2.3 of the Draft Guidelines)
3.8 To encourage the use of less distortive forms of aid (loans and guarantees), the Draft Guidelines introduce a new concept of ‘temporary restructuring support’.  This allows for liquidity support to SMEs in difficulty for longer than the six-month period for which liquidity assistance in the form of rescue aid can currently be granted.
   

3.9 It is unclear to us why the new concept of temporary restructuring support should only be available to SMEs.  Given its objective, it seems appropriate from a policy perspective to extend the scope of this new concept to non-SMEs.
B. Compatibility with the internal market (Section 3 of the Draft Guidelines)
B.1 Contribution to an objective of common interest (Subsection 3.1 of the Draft Guidelines)

(i) Demonstration of social hardship or market failure

3.10 To ensure that aid is well targeted at cases where intervention serves a “real public interest”, the Draft Guidelines introduce new filters designed to check that aid is truly in the public interest in a given case.  First, Member States will have to demonstrate that the aid pursues an “objective of common interest”, in the sense that “failure of the beneficiary would be likely to involve serious social hardship or severe market failure” (emphasis added).  The Draft Guidelines then set out a non-exhaustive list of situations in which aid would be justified under this provision.
 
3.11 We agree with the Commission that it is important to ensure that aid is well targeted at public interest interventions. To the extent that the new filters in the Draft Guidelines are simply intended to codify existing Commission practice in this area then we would see this as helpful clarification.  However, if they are intended to “raise the bar” and therefore limit the scope for rescue and restructuring aid further then this should be made explicit in the document and would need to be justified.  We are not aware that there is currently unjustified use of the rescue and restructuring guidelines.
(ii) Content of restructuring plan

3.12 The Draft Guidelines contain more detailed provisions on the required content of a restructuring plan (section 3.1.2).  An indicative model restructuring plan is set out in Annex 2.

3.13 Our experience is that this type of guidance is a critical resource for companies that are seeking to prepare restructuring plans and the more information that can be provided on the Commission’s expectations in the area, the more streamlined the process of preparing the plan is likely to be.  We therefore welcome the guidance that is included in the Draft Guidelines but it would be helpful to Member States and aid beneficiaries if the Draft Guidelines were to be still further elaborated on this point.  In particular, we would find it helpful to have further detail on the measures that would or could typically be regarded as “restructuring measures”. This could then in turn facilitate the calculation of the amount of burden sharing that should be provided (in particular, if the latter is determined by reference to the “restructuring costs” – see also below at paragraph 3.31).
3.14 In addition, we would welcome additional guidance in relation to the requirements for the sensitivity analysis that the aid beneficiary is required to provide.
  In our experience this is an area that causes particular difficulties for aid beneficiaries and their financial advisers when trying to prepare a restructuring plan and where greater specificity as to what the Commission expects this analysis to cover would be of assistance in speeding up the process to prepare a restructuring plan.

(iii) Duration of the restructuring plan

3.15 The Current Guidelines provide that the restructuring plan must be “as short as possible” and must restore the long-term viability of the firm “within a reasonable timescale”.
  This wording is repeated in the Draft Guidelines but in addition the Guidelines provide that the restructuring plan should not in principle exceed three years and (in a footnote) that this three year period may in exceptional cases be extended “up to a maximum of five years where the Member State can demonstrate that, due to the specific characteristics of the market concerned, a period of three years is not sufficient”.

3.16 We consider that these proposed changes unduly limit the Commission’s discretion to accept a longer restructuring period.  In our view, the minimum period necessary to restore viability depends on the facts of each case. This is illustrated by the fact that the Commission has not developed a consistent decisional practice of rejecting restructuring periods exceeding five years and has previously been willing to accept a longer restructuring period in cases such as: (i) AB Kauno, (restructuring period of 6 years); (ii) AB Vingriai, (restructuring period of 10 years); and (iii) Stocznia Gdansk, (restructuring period of 16 years).
 In each of these cases, the Commission considered that the particular circumstances justified the acceptance of a longer restructuring period.  These circumstances included both external factors (such as the transition of the Member State to a functioning market economy in AB Kauno and AB Vingriai) and internal factors (such as the extent of the restructuring undertaken in AB Vingriai and Stocznia Gdansk).
3.17 We therefore do not see it as helpful or necessary for the Draft Guidelines to specify an arbitrary maximum duration of three or five years. 

3.18 In addition, we would like greater clarity on the start date of the restructuring period.  We consider that, provided there are no arbitrary limits on duration, the starting point should be the date on which the undertaking in difficulty began the restructuring operation that is the subject of the aid decision, irrespective of whether this date falls before or after the date of the decision (and therefore receipt of the aid).  This will ensure that aid beneficiaries (i) are not discouraged from implementing restructuring measures as soon as possible and appropriate; and (ii) are not penalised, in the form of a disregard of restructuring measures already taken, if the State aid approval process for whatever reason takes longer than expected. 


(iv) Definition of “long-term viability”

3.19 We note that little guidance is provided in the Draft Guidelines on the concept of “long-term viability”.
  We suggest that the guidance is elaborated and in particular addresses the question of how the appropriate return on capital should be determined. 
3.20 For those cases where the aid takes the form of State equity, we would also welcome specific Commission guidance on whether, for the undertaking to be considered viable, the State equity should be repaid (and if so, what should happen if the State does not wish to sell) or whether it is enough that it is being remunerated in full (and in case of the latter, what the appropriate benchmark would be).


B.2 Need for State intervention (Subsection 3.2 of the Draft Guidelines)
3.21 Member States that intend to grant restructuring aid will also be required to present a specific counterfactual, i.e. “a comparison with a credible alternative scenario not involving State aid” (such as debt reorganisation, asset disposal or private capital raising) demonstrating how the relevant objective of common interest would not be attained, or would be attained to a lesser degree, in the case of that alternative scenario.

3.22 However, it is not clear what the counterfactual envisaged by the Draft Guidelines would typically entail or require. Would the Commission expect to receive economic modelling and specific data?  How would this differ from what is required under section 3.1.1 to demonstrate that the aid aims to prevent (serious) social hardship or (severe) market failure?  
3.23 In the interest of greater legal certainty and transparency, we urge the Commission to provide more detail on what would typically be required (or sufficient) in this respect.
B.3 Appropriateness (Subsection 3.3 of the Draft Guidelines)
3.24 The Draft Guidelines provide that aid should be in the appropriate form to address the beneficiary’s difficulties.  For rescue aid, this means, inter alia, that it must consist of temporary liquidity support in the form of loan guarantees or loans.
 We are concerned that the restriction of rescue aid measures only to loan guarantee or loans unduly restricts the range of possible measures that could be used. This is particularly the case where the underlying issue is the solvency of the business rather than liquidity (e.g. cases within conditions (a) and (b) of paragraph 21 of the Draft Guidelines), or where the objective is to avoid the need to start formal insolvency proceedings (for example because there is a realistic prospect of spillover effects from insolvency proceedings). 

3.25 In addition, the Draft Guidelines propose that the financial cost of the loan/loan guarantees must comply with certain minimum remuneration requirements (included in paragraph 60 of the Draft Guidelines). We do not understand the reason for requiring a certain level of remuneration of the rescue aid (particularly when the rules for determining the amount of aid – or the aid itself – are not clear). This seems to be imported from the Commission practice on the financial sector but even there a certain degree of flexibility exists.
 

B.4 Proportionality of the aid (burden sharing) (Subsection 3.5 of the Draft Guidelines)
3.26 Under the Current Guidelines, one of the criteria for the granting of aid is that the aid beneficiary must make a contribution to the costs of restructuring from its own resources.  The underlying rationale of the own contribution requirement is to ensure that “the amount and intensity of the aid is limited to the strict minimum of the restructuring costs necessary to enable restructuring to be undertaken in the light of the existing financial resources of the company, its shareholders or the business group to which it belongs.”

3.27 In its Explanatory Note to the Draft Guidelines, the Commission notes that the own contribution requirement has helped limit the amount of aid to the minimum necessary.  However, it also indicates that it has lacked the precision needed to ensure that the costs of restructuring are distributed fairly among investors and taxpayers.
  Therefore, the Commission proposes to introduce the more targeted approach developed in the context of the State support to banks during the crisis, i.e. the concept of “burden sharing”, in the general rescue and restructuring guidelines.  In this respect, the Draft Guidelines put two options forward:
· Under Option 1 contributions to the restructuring from own resources of the aid beneficiary, its shareholders or creditors or the business group to which it belongs “will normally be considered to be adequate if their amount is at least as high as the aid amount and if the contribution by incumbent shareholders and creditors is reasonable in view of the likely losses that they would have suffered in the event of insolvency.”
 (emphasis added)
· Under Option 2 contributions to the restructuring from own resources of the aid beneficiary, its shareholders or creditors or the business group to which it belongs “will normally be considered to be adequate if their amount is at least 50% of the restructuring costs” (emphasis added).  The Draft Guidelines further indicate that “adequate burden sharing” under this option “will normally mean that incumbent shareholders must bear past losses in full.  If shareholders’ claims are insufficient to fully cover such losses, those that remain must be borne by subordinated debt holders, either via conversion into equity or write-down of the principal of the instruments” and that “in any case, cash outflows from the beneficiary to holders of equity or subordinated debt must be prevented to the extent legally possible”.

3.28 We agree with the Commission that it is appropriate to introduce the concept of burden sharing into the Draft Guidelines to ensure that costs of restructuring are distributed more fairly among investors and taxpayers.  We would favour the overall approach taken in Option 1 (rather than Option 2) which seems to us to be consistent in any event with the more detailed provisions set out in Option 2.
3.29 However, we would suggest three modifications to Option 1: 

· We do not see a justification for the presumption set out in paragraph 65 that “the Commission will consider that the total nominal amount of the aid measure constitutes aid, unless the Member State concerned provides objective and verifiable evidence that the aid element is smaller”.  This appears to be inconsistent with the legal concept of aid.   
· We also question the rationale for excluding consideration of contributions made by the Member State in circumstances where the Member State is a pre-existing shareholder or creditor (last sentence of paragraphs 64 and 66) and is acting in a manner that would be expected of a private sector shareholder or creditor in the same circumstances.  This approach seems difficult to reconcile with the principle of equal treatment of private and public undertakings.

· We note the different formulation that the Commission has proposed under the two options for the required amount of burden sharing.  Under Option 1 this amount is determined by reference to the aid amount (i.e. “at least as high as the aid amount”) while Option 2 refers to “50% of the restructuring costs”.  The rationale for this distinction is not explained and it is not clear to us whether the Commission considers these different formulations likely to produce different results.  If they are intended to be equivalent then we would suggest that both approaches are permitted as alternatives, as depending on the aid measures and restructuring involved, one approach might be easier to use than the other. 

3.30 We would also ask the Commission to ensure that the Draft Guidelines retain a  measure of discretion in assessing the required amount of burden sharing or at least encourage the Commission to use its discretion to a greater extent in exceptional cases.  The Current Guidelines provide that in exceptional circumstances and in cases of particular hardship the Commission may accept a lower contribution, and similar wording is retained in the Draft Guidelines.
   In practice however the Commission has interpreted this requirement strictly and has rarely accepted an own contribution percentage below the thresholds set out in the guidelines.
  
3.31 We consider that it is important to be able to develop a restructuring plan for an aid beneficiary that strikes a balance between viability, burden sharing and competition measures that is tailored to the specific circumstances of the case.  Although we see the benefits of establishing general rules we do not see it as helpful if the effect is that the dialogue becomes unduly focused on technical/formalistic discussions regarding the calculation of the burden sharing percentage/amount – which can entail, for example, a need to identify precisely which steps taken by the beneficiary can count as restructuring cost items and the need for an exact quantification of the aid amount (which in the case of contingent measures or measures designed to alleviate risk for the beneficiary may not be straightforward).  Such an approach would also be more consistent with an effects-based approach to State aid assessment and would therefore fit well with the Commission’s intention to modernise its State aid control so as to make it better targeted and focused on those cases with the biggest impact on the internal market.
3.32 This does not mean that the Draft Guidelines should not include clear or fixed thresholds/benchmarks (as was the case in the banking cases).  Instead, the Guidelines could elaborate particular circumstances where it may be appropriate for the Commission to use its discretion to accept a lower contribution. For example, this could include cases where (i) the Commission is satisfied that the beneficiary is making a substantial contribution but the structure of the aid measure(s) makes it difficult to quantify the aid and/or own contribution; and/or (ii) the Commission is satisfied that own contribution cannot be increased without jeopardising viability but there are significant competition measures and/or alternative burden sharing measures proposed. 

B.5 Negative effects: Measures to limit distortions of competition (Subsection 3.6.2)
3.33 Under the Draft Guidelines measures to limit distortions of competition (“competition measures”) replace the “compensatory measures” that apply under the Current Guidelines, with a view to focusing less on protecting competitors and more on preserving competition in the market. The Draft Guidelines contain detailed guidance on the form and calibration of these measures.  
3.34 First, we welcome the Commission’s efforts to increase legal certainty and the predictability of its decision-making practice in this area.  Clear and predictable rules in relation to competition measures are of utmost importance to aid recipients given that (in addition to the burden sharing measures) these measures constitute the “price they have to pay” for the aid.  The Commission’s practice has not always been predictable and consistent in this area, at least from the perspective of external observers.  In most cases the Commission has required significant and painful downsizing of the aid recipient’s business.
  However, the Commission appears to have been more generous in other cases where it did not require such far-reaching ‘sacrifices’ by the aid beneficiary.
  These inconsistencies appear at odds with the principle of equal treatment.  We therefore hope the more detailed provisions in the Draft Guidelines will help ensure a more transparent, predictable and consistent approach going forward.
3.35 Second, we note the Draft Guidelines provide that measures to limit distortions of competition will usually take the form of structural measures (such as divestments and reduction of business activities) and that such measures should take place in the market or markets where the undertaking will have a significant market position after restructuring, in particular those where there is significant excess capacity.  The Draft Guidelines also provide that competition measures should “strengthen competition and contribute to the internal market”. However, it is unclear whether the cumulative effect of these provisions is that the Commission will focus on structural measures affecting markets in the EU or whether measures relating to markets outside the EU (such as divestments of non-EU assets) could also be considered and we would welcome clarification on this point.
3.36 Third, we note that the Draft Guidelines indicate that certain behavioural measures must be applied in all cases.
  In particular, beneficiaries must be required to refrain (i) from acquiring shares in any company during the restructuring period, except where indispensable to ensure the long-term viability of the beneficiary; and (ii) from publicising State support as a competitive advantage when marketing their products and services. We would welcome guidance on the definition of the “beneficiary” who is bound by such behavioural measures.  For example, does the Comission expect that  non-wholly owned subsidiaries / group companies of a beneficiary would be bound by these measures, bearing in mind that these entities may not be within the control of the aid beneficiary?
3.37 Our fourth comment relates to the Commission’s proposed intention to “consider possible commitments from the Member States concerning the adoption of measures, either by the Member State or by the beneficiary, that are aimed at promoting more open, sound and competitive markets, for instance by favouring entry and exit”.
  The Draft Guidelines further indicate that these measures “could in particular include measures to open up certain markets directly or indirectly linked to the beneficiary’s activities to other EU operators, in compliance with EU law”. It is not entirely clear to us what is intended here and we would welcome further clarification.  We would also welcome commentary on how the Commission approaches the assessment of distortions of competition where the aid recipient is in a regulated sector and therefore is subject to ex ante price control and specialist sector regulation.  How is the existence of such regulation taken into account in assessing the likely impact of a measure on competition?

3.38 Fifth and finally, we would like the Draft Guidelines to address specifically the question of the consequences that Member States and/or aid recipients could face if specific conditions and/or obligations attached to approval of the aid cannot be implemented as originally envisaged (other than conditions in relation to the implementation of the restructuring plan, as discussed at paragraph 3.43 below). In its decision making practice of the last few years, the Commission has allowed the replacement/modification of certain commitments (in particular divestments) provided the aid recipient had demonstrated that it was impossible to execute these commitments.  Given the potential impact of conditions/commitments on the aid recipient’s business, more guidance (and therefore legal certainty) in relation to the circumstances under which the Commission is prepared to accept modifications of conditions/commitments would be appreciated.

C. Aid to SGEI providers in difficulty (Section 5 of the Draft Guidelines)
3.39 We welcome the specific guidance in the Draft Guidelines regarding aid to SGEI providers in difficulty.

3.40 However, we invite the Commission to elaborate this section to provide specific guidance on the availability of SGEI funding for undertakings in difficulty, i.e. could an undertaking that has received aid under the Draft Guidelines subsequently have access to SGEI funding (see also our comments above at paragraphs 3.5 – 3.7 regarding the presumption of a single definition and the availability of other aid)?

D. Procedures (Section 7 of the Draft Guidelines)
D.1 Accelerated procedures for rescue aid and temporary restructuring support (Subsection 7.1 and 7.2 of the Draft Guidelines)
3.41 The Commission proposes to retain the one month deadline for decisions under the accelerated procedure for rescue aid and to introduce a similar procedure for the new category of temporary restructuring support.  It also proposes to retain the €10 million threshold. We note that rescue aid is almost always urgent and that in recent years, there have been many cases where the amounts involved were significantly higher and the Commission’s decision-making process significantly/even shorter.  Whilst we agree that a fixed commitment to a shorter timescale in relatively straightforward cases is valuable, we consider that it would better reflect actual Commission practice for the Draft Guidelines also to acknowledge that in other cases of extreme urgency an expedited timetable is available.
D.2 Procedures related to restructuring plans - Amendment of the restructuring plan (Subsection 7.3 of the Draft Guidelines)
3.42 We note that the Commission has not proposed any changes to the provisions in relation to amendment of restructuring plans with the exception of the inclusion of a reference to (i) the need to possibly increase burden sharing to allow such amendments and (ii) the situation where “the beneficiary depart[s] from the approved restructuring plan” as one of two situations where the Commission will initiate  Article 108(2) proceedings.
  
3.43 We have no comments in relation to these proposed changes.  However, this is an area where we would urge the Commission to elaborate the Current Guidelines and provide additional guidance on the terms and process for assessing and accepting amendments to a restructuring plan.  In our experience this is an area that provokes numerous questions for aid beneficiaries that are trying to understand how to operate a restructuring plan and where very limited guidance or decisional practice is available.   In particular we would welcome more information on the type of changes that need to be notified to the Commission (in particular, when do day to day variances from the plan, or outperformances against the plan, need to be reported) and whether, or when, these variations need to be reported proactively on an ad hoc basis and when they can be included in annual reports from the Member State.
3.44 Finally, we would welcome further guidance on the Commission’s approach in cases where an aid beneficiary is able to complete its restructuring ahead of plan and/or returns to profitability earlier than expected.  In particular, could the obligations under the restructuring plan be terminated and any related behavioural commitments in the Commission’s decision be lifted early? Would this happen automatically or would the Member State have to follow a particular process? 
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� See http://europeancompetitionlawyersforum.com/


� Commission Communication of 8 May 2012 on EU State aid modernisation, COM(2012)209 final.


� Explanatory Note to the Draft Guidelines, page 3.


� The Draft Guidelines contain two possible options in terms of duration: 12 or 18 months.


� Section 3.1 of the Draft Guidelines.  We note that as regards the grant of aid to SMEs in difficulty, the Draft Guidelines contain a less strict standard; it is sufficient for the Member States to demonstrate that the failure of the beneficiary would be likely to involve social hardship or market failure.


� Paragraph 52 of the Draft Guidelines.


� Paragraph 35 of the Current Guidelines.


� Paragraph 49 of the Draft Guidelines.


� Case N464/2005 - AB Kauno, Commission decision of 22 February 2006; Case N584/2004 - AB Vingriai, Commission decision of 1 June 2005; and Case C19/2005 - Stocznia Gdansk, Commission decision of 6 November 2008.


� Paragraph 54 of the Draft Guidelines.


� Paragraph 55 of the Draft Guidelines.


� Paragraph 57 (a) of the Draft Guidelines.


� See paragraphs 15 and 44 of the Communication on the Recapitalisation of financial institutions adopted on 5 December 2008 (Official Journal C 10, 15.1.2009, p. 2-10).


� Explanatory Note to the Draft Guidelines, page 2.


� Paragraphs 64 – 65 of the Draft Guidelines. 


� Paragraph 69 of the Draft Guidelines.


� Paragraphs 67 of the Draft Guidelines.


� For large companies, where a lower contribution has been accepted it has tended to be only slightly below the 50% threshold – see for example: Case C8/2010 - Varvaressos SA, Commission decision of 14 December 2010 (Greek spinning mill company) (40% own contribution); Case C18/2005 - Stocznia Gdanska, Commission decision of 22 July 2009 (Polish shipyard) (45.5% own contribution); Case C19/2006 - Javor Pivka, Commission decision of 10 July 2007 (Slovenian wood manufacturer) (40% own contribution); and Case N464/2005 - AB Kauno, Commission decision of 22 February 2006 (Lithuanian manufacturer) (46% own contribution).


� See for example Bankgesellschaft Berlin AG (reduction by 30%), Commission decision of 18 February 2004; Crédit Foncier de France (reduction by 25%), Commission decision of 23 June 1999; Societé Marseillaise de Crédit (by 20%), Commission decision of 14 October 1998; Banco di Napoli (43%), Commission decision of 29 July 1998; Case Crédit Lyonnais (approximately one third), Commission decision of 20 May 1998. 


� See, for example, Case SA.35611, PSA Peugeot Citroën SA, Commission decision of 29 July 2013.


� Paragraph 87 of the Draft Guidelines.


� Paragraph 89 of the Draft Guidelines.


� Paragraph 123 (b)) and paragraph 125 of the Draft Guidelines.









