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EUROPEAN COMPETITION LAWYERS FORUM 

 

Observations on the European Commission’s Public Consultation Regarding 

Draft EU Merger Guidelines  

 

1 INTRODUCTION 

1.1 The European Competition Lawyers Forum1   submits these observations on the European 
Commission’s draft EU Merger Guidelines, published for public consultation on 30 April 2026.2 
This paper builds on the ECLF’s Initial Observations,3 to the consultation launched on 8 May 
2025 concerning possible amendments to the Commission’s Horizontal Merger Guidelines4 (in 
effect since 2004) and Non-Horizontal Merger Guidelines5 (in effect since 2008). Those initial 
observations are still valid. This paper does not repeat prior submissions unless the points are, 
in the ECLF’s view, critical to the application of the EU Merger Regulation6  or are directly 
engaged by proposed changes to the Draft Guidelines. 

1.2 The ECLF supports the Commission’s effort to modernise the framework for merger assessment 
so that it better reflects the competitive dynamics of a global economy reshaped over the past 
two decades by digitalisation, decarbonisation, (de-)globalisation, and growing concerns over 
industrial resilience and security of supply. It welcomes the more integrated approach the Draft 
Guidelines adopt: a wider range of competitive parameters, closer attention to innovation 
dynamics, and the treatment of efficiencies and other benefits as an integral part of the 
competitive assessment. The central submission of this paper is, however, that a broader 
analytical toolkit will improve merger control only if it is accompanied by operational criteria, 
clear evidentiary standards, and limiting principles.  

1.3 The ECLF’s central concern is one of structural balance: as currently framed, the Guidelines 
leave too much open to interpretation and unnecessarily create uncertainty in application. The 
resulting risk is asymmetry where speculative or uncertain theories of harm receive more 
accommodating treatment than the efficiencies, entry, and innovation relied upon by the parties. 
That outcome would be inconsistent both with the standards established by the Union Courts 

 
1 The “ECLF,” founded in 1994, is a group of leading practitioners in EU competition law, which is drawn from law firms across 
the EU. Its aim is to engage in an open dialogue on topical competition law issues and to consider proposals for reform. This 
response has been compiled by a working group of ECLF members. A list of working group members is set out at Annex 1. While 
the response has been circulated within the Working Group for comments, its contents do not necessarily reflect the views of all 
individual members of the Working Group or their firms, and members of the Working Group may have diverging views on certain 
issues raised in the EC's consultation comments, as reflected in this submission. 

2 The “Draft Guidelines.” 

3  European Competition Lawyers Forum, European Consultation on Horizontal & Non-Horizontal Merger Guidelines (3 
September 2025) (“ECLF Initial Observations”). 

4 Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of concentrations between 
undertakings, OJ C 31, p. 5-18 (“HMGs”).  

5 Guidelines on the assessment of non-horizontal mergers under the Council Regulation on the control of concentrations between 
undertakings, OJ C 265, p. 6-25 (“NHMGs”). 

6 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings, OJ L 24, p. 
1-22 (“EUMR”). 
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and with the Commission’s own stated commitment to legal certainty and the symmetric 
treatment of harm and benefit. 

1.4 The ECLF’s overarching recommendation is that the final Guidelines should enhance 
predictability and legal certainty, giving proper and symmetric weight to the considerations that 
may support a decision on clearance, conditional clearance, or prohibition — including 
efficiencies, entry, expansion, out-of-market constraints, and other countervailing factors. A 
company cannot reliably structure, price, or proceed with a transaction if it cannot assess in 
advance whether the Commission will treat the resulting competitive dynamics as harmful or 
beneficial, and on what evidentiary basis.  

1.5 The ECLF’s observations engage a small number of recurring themes, which are developed in 
detail throughout the paper: 

• Define the new concepts and set tailored evidentiary standards. Define “resilience” and 
the other new non-price parameters, and specify evidentiary standards appropriate to them 
rather than importing price-based economic standards; and set out a practical taxonomy of 
evidence for innovation and dynamic competition, assessed holistically rather than reduced 
to a single metric or document. 
 

• Clarify the burden and the standard of proof. Distinguish the burden of proof from the 
standard of proof; the obligation to produce a detailed theory of benefit should arise only 
once the Commission has articulated a credible preliminary theory of harm; and a failure to 
evidence efficiencies must not be treated as a presumption of harm or used to lower the 
significant impediment to effective competition (“SIEC”) threshold. 
 

• Ensure genuine evidentiary symmetry. Apply the same standards to harm and benefit: 
single-document sufficiency in both directions, a corresponding obligation to quantify (or 
indicate the magnitude of) harm, and symmetric temporal scrutiny of when harm and benefit 
materialise. 
 

• Discipline the assessment of harm with limiting principles. Indicators of market power 
are relevant to market power, not a shortcut to a SIEC, and the same facts should not be 
double counted across indicators, barriers and theories of harm. Each theory of harm must 
be merger-specific and analytically distinct, and concepts such as potential competition, 
perceived foreclosure, rent extraction, loss of investment/expansion, portfolio effects, and 
common ownership each require clear mechanisms, evidentiary thresholds and limiting 
principles, with cumulation never compensating for individually weak theories. 
 

• Give efficiencies and other benefits real, practical weight. Clarify the harm threshold 
their efficiencies must offset, the evidence that will be accepted, and how longer-term, out-
of-market and dynamic benefits are treated and preserved in remedy design, so that benefit 
analysis is a meaningful part of the assessment; and recognise that the same feature – 
scale, network effects, resilience, ecosystem integration, buyer power or lower input costs 
– may support harm or benefit depending on the facts. 

1.6 In short, modernisation is welcome, but operational discipline is essential. The final Guidelines 
should be flexible enough to accommodate dynamic competition, support strategic investment, 
and address emerging challenges, while being still clear, evidence-based, and operationally 
workable for businesses, advisers, and national competition authorities. They should specify 
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what must be proved, by whom, to what standard, and on what evidence. They must avoid 
asymmetry between harm and benefit and the duplicative use of the same evidence and must 
not treat speculative future developments as sufficient unless supported by cogent and 
consistent evidence. The observations and recommendations in this paper are intended to 
assist the Commission in achieving that objective. 

1.7 The structure of this paper follows that of the Draft Guidelines and, accordingly, the EU Survey 
through which the Commission is soliciting comments. After this Introduction in Section 1: 

• Section 2 addresses Guiding Principles (Part I.B of the Draft Guidelines); 
 

• Section 3 addresses Market Power (Part II.A of the Draft Guidelines); 
 

• Section 4 addresses Anticompetitive Effects (Part II.B of the Draft Guidelines); 
 

• Section 5 addresses Benefits from Mergers (Efficiencies) (Part II.C of the Draft Guidelines); 
 

• Section 6 addresses Measures to Protect Legitimate Interests (Part III of the Draft 
Guidelines); and  
 

• Section 7 sets out initial observations on the urgent need to reform the Remedies Notice7 
(in effect since 2008), arising from the Draft Guidelines. 

1.8 Each Section sets out the ECLF’s observations and recommendations for amendments of the 
various parts of the Draft Guidelines, together with the detailed analysis supporting those 
recommendations.8 

2 GUIDING PRINCIPLES 

2.1 Introduction 

2.1.1 Section 2 addresses Part I.B of the Draft Guidelines and sets out the ECLF's observations and 
recommendations across six sub-sections.  

(i) Section 2.2 addresses the expanded parameters of competition introduced by the Draft 
Guidelines, including the recognition of resilience as a competitive parameter.  

(ii) Section 2.3 addresses the burden and standard of proof.  

(iii) Section 2.4 addresses the evidentiary framework applied by the Commission, including 
Legal Professional Privilege and the treatment of documentary evidence.  

(iv) Section 2.5 addresses the overall assessment of mergers' impact, including the 
treatment of labour market effects.  

(v) Section 2.6 addresses the relevant counterfactual.  

(vi) Section 2.7 addresses the failing firm defence. 

 
7 Commission notice on remedies acceptable under Council Regulation (EC) No 139/2004 and under Commission Regulation 
(EC) No 802/2004, OJ C 267, p. 1–27 (“Remedies Notice”). 

8 A table summarising the ECLF’s recommendations is included as Annex 2. 
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2.1.2 This section addresses several significant developments in the Draft Guidelines, in particular as 
regards parameters of competition. Throughout the Draft Guidelines, greater clarity on the 
distinction between the burden of proof and the standard of proof would materially improve legal 
certainty. Specific recommendations are set out below. 

2.2 Parameters of competition 

2.2.1 The Draft Guidelines expand the Commission's analytical framework beyond traditional price-
centric competition to encompass broader dynamic factors, including innovation, resilience, and 
sustainability. Among the most significant developments is the recognition of “resilience” as a 
parameter of competition.9 This elevation of resilience from a secondary policy objective to a 
core element of the Commission's dynamic assessment is to be welcomed, given its importance 
both as a political priority and as a central deal rationale for a growing number of transactions. 

2.2.2 The ECLF recommends that the final Guidelines include a clear definition of resilience. The 
Commission's in-depth consultation paper provides a suitable starting point:10 resilience should 
be defined as a market’s ability to supply customers reliably even when facing an external shock 
or other obstacles to supply.11 

2.2.3 The ECLF further recommends that resilience be assessed on an industry-wide scale, 
consistent with the definition above. It is important to note that, while the Draft Guidelines 
incorporate these new parameters into the Commission’s dynamic assessment, they do not 
specify a clear evidentiary standard for resilience or for any of the other new parameters. Given 
that these are non-price factors, it would not be appropriate to apply the economic standards 
developed for price-based analysis. 

2.3 Burden of proof, theories of harm and benefit 

2.3.1 The final Guidelines should clearly distinguish between: (a) the Commission’s burden to 
establish, on the balance of probabilities, whether a concentration is more likely than not to 
result in a SIEC; (b) the parties’ burden to substantiate efficiencies or other countervailing factors 
once the Commission has articulated a credible preliminary theory of harm; and (c) the standard 
of proof applicable to the evidence relied upon in support of either proposition. Later sections of 
the final Guidelines should apply this framework by cross-reference rather than restating it. 

2.3.2 The ECLF welcomes the Commission’s openness to discussing efficiency claims at the pre-
notification stage. Such discussion should be conducted in a structured manner, and the final 
Guidelines should clarify that it is not expected for transactions that do not raise competition 
concerns.12 

2.3.3 The interaction between paragraphs 24 (which places the burden of proof on the parties to 
demonstrate efficiencies) and 36 (which encourages early engagement on efficiencies at the 
pre-notification stage) of the Draft Guidelines risks imposing a significant additional procedural 
burden. Read together, those provisions may convey the impression that merging parties are, 
in practice, required to develop and substantiate complex theories of benefit at the pre-
notification stage, even for transactions that raise no competition concerns. That would increase 

 
9 Resilience was also addressed at ECLF Initial Observations, paras. 4.2.9 and 5.2.1. et seq. 

10 Commission In-Depth Consultation (8 May 2025-3 September 2025), Topic A : Competitiveness and resilience, paras. 26 et 
seq. 

11 See also at 3.4.9 et seq., 4.6.24, and 5.3.14 et seq. below. 

12 Clarity on the theory and quantification of harm is for instance relevant to the framing of arguments and evidence regarding 
theories of benefit, see also at 5.1, 5.3, and 5.4 below.  
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the burdens, costs, and timelines of the pre-notification process, which are already widely 
recognised to be substantial. The final Guidelines must not aggravate these costs, burdens, and 
timelines.  

2.3.4 The obligation to produce a detailed theory of benefit should arise only once the Commission 
has articulated a credible preliminary theory of harm. Benefit arguments are most relevant in 
cases where, together with other factors, they may tip the balance between a remedy and 
clearance, particularly in Phase I. In such cases, the Commission should engage substantively 
with the parties' submissions. Conversely, a failure by the parties to evidence efficiencies must 
not be conflated with a presumption of harm or used to lower the SIEC threshold. The ECLF 
also recommends that theories of benefit be considered in the design of any remedies, to ensure 
that remedial solutions do not undermine the benefits the merger would otherwise deliver. 

2.3.5 The Draft Guidelines state (paras. 22 and 23) that the Commission need not specifically 
“demonstrate or quantify consumer harm in every case.” That proposition is uncontroversial in 
cases cleared unconditionally, but it cannot be extended to cases where the Commission 
identifies a SIEC. The case-law on Articles 101 and 102 TFEU cited “by analogy” (fn. 39) in 
support of this proposition does not and cannot alter the burden of proof imposed on the 
Commission by the EUMR and the case-law applying it. 

2.3.6 To establish a SIEC, the Commission cannot be relieved of its fundamental obligation to identify 
a precise theory of harm and to establish a credible causal chain between the merger and a 
deterioration in the competitive process. In non-price cases, the Commission should be required 
to specify the specific parameter of competition affected, the specific mechanism by which the 
merger alters abilities and incentives, the nature of the anticompetitive effects, the expected 
timeframe, and the evidentiary basis on which that effect is “more likely than not” to harm 
consumers or trading partners.13 This requirement is particularly critical where the alleged harm 
concerns conglomerate foreclosure, innovation dynamics, or future market developments, 
which carry an inherently higher risk of speculative analysis.14 

2.4 Evidence 

2.4.1 The ECLF's observations on the evidentiary framework in the Draft Guidelines are as follows. 

(i) Evidence gathering and assessment must respect the rights of defence and the other 
guarantees enshrined in the Charter of Fundamental Rights of the EU (the “Charter”). 
This is particularly important for information protected by Legal Professional Privilege 
(“LPP”), given that EUMR document productions involve large volumes of material 
produced under strict deadlines. 

While the Commission has acknowledged that it recognises LPP in merger proceedings 
as a matter of practice — noting in its 2018 OECD submission15 that it typically applies 
the principles derived from existing case-law — it has stopped short of formally 
recognising LPP as a binding legal constraint. Subsequent case-law has confirmed that, 
in EU law, LPP is grounded in the rights of defence and in the protection of private 
communications under Article 7 of the Charter and Article 8(1) of the European 
Convention on Human Rights. In the words of the Court: “whatever the area of law to 

 
13 Commission v CK Telecoms UK Investments Ltd., Case C-376/20 P, EU:C:2023:561, paras. 75-77, 82, and 86-87; Commission 
v Tetra Laval BV, Case C‑12/03 P, EU:C:2005:87, paras. 39, 42-45; Deutsche Telekom v Commission, Case T‑64/20, 
EU:T:2024:815, paras. 56, and 134-135; EVH GmbH v Commission, Case T‑312/20, EU:T:2023:252, paras. 233-234. 

14 ECLF Initial Observations, paras. 4.2.4-5, 5.2.1-2. 

15  OECD, Treatment of legally privileged information in competition proceedings – Note by the European Union, 
DAF/COMP/WP3/WD(2018)46 (21 November 2018). 
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which it relates, legal advice given by a lawyer enjoys the strengthened protection 
guaranteed by Article 7 of the Charter to communications between lawyers and their 
clients.”16 The ECLF recommends that the final Guidelines, to promote legal certainty, 
formally recognise that any such advice benefits from LPP in the application of the 
EUMR. 

(ii) The final Guidelines should include a practical taxonomy of evidence relevant to 
innovation and dynamic assessment (for instance in current paras. 26–31). This could 
include ordinary-course research and development (“R&D”) plans, pipeline-stage 
evidence, patent quality rather than patent counts alone, R&D expenditure and trends, 
historic innovation output, capability and personnel evidence, demand evidence, 
commercialisation plans, deal valuation materials, and business plans showing how 
innovation or investment benefits would be realised. Such evidence should be assessed 
in the round rather than reduced to a single metric. 

(iii) The Draft Guidelines (para. 31) state that a symmetrical evidentiary standard applies to 
both the Commission and the merging parties, while also providing that the Commission 
may rely on a “single item of documentary evidence” to support its decision. The ECLF 
submits that this principle must apply in both directions without qualification: if a single 
document is sufficient for the Commission to establish a theory of harm, the same 
standard must apply when a merging party relies on a single document to establish the 
absence of harm or a countervailing theory of benefit. Applying single-document 
sufficiency selectively — to support theories of harm but not theories of benefit — would 
create a material evidentiary imbalance, compounded by the fact that merging parties 
do not have access to the Commission's investigative powers to gather market-wide 
evidence. 

(iv) The ECLF further submits that the statement (para. 29 of the Draft Guidelines) that it is 
“in the merging parties’ own best interests to provide all relevant evidence without delay” 
should be removed or, at minimum, qualified. As with the front-loading of efficiency 
claims discussed at 2.3.3 and 2.3.4 above, that language risks encouraging parties to 
flood the Commission with defensive evidence out of concern that later submissions 
may be disregarded.17 

(v) Market test evidence should be assessed by reference to probative weight, not 
aggregated as if it were a referendum. Competitor and customer views must be weighed 
by reference to the respondent's commercial incentives, the factual basis for their 
position, consistency with other evidence, and the degree of substantiation provided. 
This is especially important where the Draft Guidelines expand the range of competitive 
parameters, and where third parties may have a direct interest in prohibition, intrusive 
remedies, or delay. 

(vi) The absence of a formal hierarchy between qualitative and quantitative evidence is 
welcome. However, that flexibility should not licence uncritical reliance on untested 
material. Where evidence is material and contested, the Commission must assess its 

 
16  F SCS, Ordre des avocats du barreau de Luxembourg v Administration des contributions directes, Case C‑432/23, 
ECLI:EU:C:2024:791, para. 50; Orde van Vlaamse Balies and Others, C‑694/20, EU:C:2022:963, para. 27. 

17 See also ECLF Initial Observations, paras. 4.4, 5.2.6(ii), 7.3.1 et seq. 
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reliability, context, and corroboration. An expedited procedure cannot lower the standard 
established by the Court in Tetra Laval18 and CK Telecoms.19 

(vii) Internal documents should be assessed in a structured and differentiated manner. 
Ordinary-course documents prepared by direct witnesses and documents against 
interest may carry significant probative value. By contrast, advocacy materials, investor 
communications, post-announcement positioning, speculative scenario planning, and 
internal strategic rhetoric should be treated with appropriate caution. In innovation cases 
in particular, internal documents may be relevant to incentives or strategic options but 
should not, without independent corroboration — such as market evidence, economic 
analysis, or R&D data — be taken to establish likely future harm. 

2.5 Overall assessment of mergers’ impact, including their benefits 

2.5.1 The Draft Guidelines (paras. 160–162) acknowledge that a merger may give rise to a SIEC in 
labour markets, including where it reduces rivalry between employers for workers and thereby 
depresses wages or worsens employment conditions. The ECLF has previously accepted that 
there is no legal reason in principle to exclude a labour market SIEC from the scope of the 
EUMR. At the same time, extending merger control to labour markets would significantly 
increase the complexity of review and the burden on notifying parties, making a clear analytical 
framework essential.20 

2.5.2 The ECLF considers that the Draft Guidelines (para. 34) leave unresolved a structural tension 
that the Commission must address in the final Guidelines: the same merger effect may operate 
simultaneously as a theory of benefit and as a theory of harm: 

(i) Consider a hypothetical merger that strengthens the combined entity's bargaining 
position vis-à-vis trade unions, enabling it to resist or moderate upward wage pressure 
that would otherwise arise from collective bargaining.  

(ii) Under a consumer welfare analysis, this effect may form part of a legitimate theory of 
benefit: lower unit labour costs reduce variable costs which may be passed on to 
consumers in the form of lower prices or improved products.  

(iii) Under the labour market framework now introduced by the Draft Guidelines, however, 
the same effect may constitute the type of harm to competition the Commission seeks 
to prevent: a reduction in rivalry between employers that may lead the merged entity to 
lower wages or worsen employment conditions vis-à-vis what would have been the case 
without the merger. 

2.5.3 The ECLF recommends that the final Guidelines address how labour market harm interacts with 
consumer benefit claims arising from the same underlying effect, specifically addressing the 
following questions: (a) what forms of post-merger restructuring do not give rise to a labour 
market SIEC; (b) whether, and under what conditions, a reduction in labour costs may form part 
of a theory of benefit; (c) how the Commission will balance a labour market theory of harm 
against a product market theory of benefit arising from the same merger effect; and (d) whether 
a standalone labour market SIEC suffices for intervention under the EUMR. 

2.5.4 Without such guidance, the labour market framework risks creating precisely the asymmetry 
and unpredictability that the ECLF's recommendations throughout this paper seek to address: 

 
18 Commission v Tetra Laval BV, Case C‑12/03 P, EU:C:2005:87. 

19 Commission v CK Telecoms UK Investments Ltd, Case C-376/20 P, EU:C:2023:561. 

20 ECLF Initial Observations, paras. 8.4 et seq. 
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the Commission would retain broad discretion to invoke new theories of harm while parties 
would lack a clear framework for understanding how those theories interact with established 
analytical categories. 

2.6 Relevant counterfactual  

2.6.1 The ECLF welcomes the introduction of a more structured counterfactual framework in the Draft 
Guidelines (paras. 38–44). The articulation of three specific circumstances in which the 
Commission will look beyond pre-merger conditions provides useful guidance to parties and 
their advisers. 

2.6.2 The ECLF is concerned, however, that the breadth of factors the Commission may consider, 
and the discretion thereby afforded, will make it difficult for merging parties to anticipate which 
counterfactual the Commission will adopt, increasing the cost and complexity of merger filings. 
The Draft Guidelines do not explain how the Commission will choose between competing 
counterfactual scenarios or what evidentiary standard will apply. For example, the Commission 
may consider (para. 40) “future events or market evolutions unrelated to the merger that can be 
predicted with a sufficient degree of certainty,” but the standard of “sufficient degree of certainty” 
is not defined. 

2.6.3 The ECLF recommends that the final Guidelines provide concrete guidance on the evidentiary 
standard the Commission will apply when departing from pre-merger conditions as the relevant 
benchmark and clarify the degree of probability required for future developments to be 
integrated into the counterfactual. 

2.6.4 This is especially important in cases where the Commission is investigating novel theories of 
harm, such as entrenchment- or ecosystem- related theories. 21  Ecosystem cases may 
significantly expand the scope of counterfactual analysis, as competitive effects are assessed 
across interconnected markets and depend on assumptions about future platform expansion, 
user behaviour, network effects, and ecosystem development. The Commission must assess 
not merely how the merger changes a pre-merger baseline, but how the ecosystem itself would 
likely have evolved absent the transaction. This additional layer of forecasting introduces 
significant uncertainty; without appropriate constraints, an open-ended search for potential 
future ecosystem configurations risks undermining the discipline and predictability of the 
counterfactual analysis. 

2.6.5 The Draft Guidelines do not specify how the Commission will choose between competing 
counterfactual scenarios, or what evidentiary standard applies to its assessment of an 
ecosystem's independent evolution. Without that clarity, the counterfactual analysis in 
ecosystem cases is inherently speculative. The choice of counterfactual may become outcome-
determinative. 

2.6.6 Ecosystem-related counterfactuals should remain anchored in the most likely future scenario 
supported by contemporaneous evidence, rather than a range of theoretically conceivable 
outcomes. The final Guidelines should provide clearer guidance on the types of future 
developments that may legitimately be incorporated into the counterfactual and the evidence 
required to substantiate them. 

2.6.7 The final Guidelines should also clarify that, where customer migration to a disruptor product or 
adjacent offering can be predicted with sufficient certainty, that development may be relevant to 
the counterfactual. This section should address the baseline question only: whether absent the 

 
21 Entrenchment theories of harm are discussed at 4.7 below. 
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merger, the relevant competitive conditions would already have been altered by customer 
migration, declining demand or adjacent-market disruption.22 

2.6.8 The Draft Guidelines (para. 40) also state that in assessing a firm’s financial situation, the 
Commission “may consider all financial means at the firm’s disposal.” The ECLF submits that 
financial capacity alone does not determine what a firm would rationally do absent the merger. 
A firm's capital allocation decisions are shaped by a range of considerations —including 
opportunity cost, risk appetite, strategic priorities, expected returns, and the expectations of 
shareholders and creditors. The counterfactual should therefore reflect what the firm would 
realistically and rationally be expected to do, based on evidence, rather than the full range of 
options it could theoretically afford. 

2.7 Failing firm  

2.7.1 The ECLF welcomes the extension of the failing firm defence (para. 50) to “failing divisions.” It 
notes, however, that the test for the defence remains substantially the same as that in the HMGs. 

2.7.2 The ECLF considers that further work to adapt the failing firm defence would be valuable — to 
foster a dynamic environment in which inefficient firms can be rapidly acquired, raising the value 
of investment through the prospect of exit and facilitating the reallocation of resources to more 
efficient firms. 

2.7.3 The ECLF refers the Commission to the detailed suggestions in the ECLF Initial Observations23 
and recommends that, when assessing transactions involving failing firms or divisions, the final 
Guidelines should: 

(i) Clarify that all efficiencies brought about by the relevant transaction (in whichever form, 
likelihood and magnitude) render a merger net positive in terms of effects, as the Draft 
Guidelines note (fn. 90) – in the event of a failing firm – any possible “harm to competition 
that follows the merger cannot be said to be caused by the merger.”24 Consistently, in 
this context the Commission should also be more open to the recognition of out-of-
market efficiencies by dropping the requirement for a “substantial overlap” between the 
group of customers benefitting from the efficiencies and suffering the harm.25  

(ii) Introduce a robust framework for assessing any claims by third parties that they are an 
“alternative purchaser,” consistently with its practice. 26  Some firms may indeed put 
forward such claims with the only purpose of delaying (or even impeding) clearance for 
their rivals’ transaction. Therefore, the Commission should clearly set out the evidence 
that is required to show that an alternative purchaser exists, such as pre-existing internal 
documents considering the acquisition of the target at board level, active participation 
in any auction process (as applicable) and evidence that the alternative purchaser has 
the means to acquire the distressed business (including whether the assumption of debt 
would be accepted by the alleged purchaser’s existing shareholders and lenders). 

2.7.4 The ECLF also recommends that the Commission introduce a more flexible framework for cases 
in which the conditions for the failing firm defence are not fully met, but the target firm or division 

 
22 The separate question of when products or services outside the relevant market should be treated as countervailing constraints 
on the merged entity is addressed at 3.6.15 et seq. below. 

23 ECLF Initial Observations, paras. 2.3 et seq. 

24 See also HMGs, para. 89. 

25 For further observations on out-of-market efficiencies, see  5.4.12 et seq. below.  

26 Aegean/Olympic II (Case COMP/M.6976), paras. 812 – 815. 
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nonetheless faces severe financial distress. The final Guidelines should acknowledge expressly 
that, in such circumstances, the expected level of harm may be reduced by reason of the target's 
financial weakness, and that theories of benefit may be accepted based on a lower threshold of 
certainty and magnitude. 

3 MARKET POWER 

3.1 Introduction 

3.1.1 Section 3 addresses the treatment of market power in Part II.A of the Draft Guidelines and sets 
out the ECLF's observations and recommendations across six interconnected sub-sections.  

(i) Section 3.2 addresses the general framework for market power.  

(ii) Section 3.3 addresses structural indicators of market power.  

(iii) Section 3.4 examines specific indicators of market power introduced or expanded by 
the Draft Guidelines, including low price sensitivity, profit margins, supply-side 
constraints and barriers, multi-sourcing and resilience, ecosystem and portfolio effects, 
and strategic conduct.  

(iv) Section 3.5 addresses dynamic competitive potential.  

(v) Section 3.6 addresses countervailing factors, including entry, expansion and out-of-
market constraints.  

(vi) Section 3.7 addresses dominance and other degrees of market power. 

3.1.2 The ECLF welcomes the Draft Guidelines' recognition that mergers can generate efficiencies 
and scale, that many transactions are approved quickly, and that efficiencies are weighed 
against harm. Importantly, market power is not treated as inherently problematic: scale, 
investment, and efficiency may co-exist with market power without necessarily giving rise to 
concerns. 

3.1.3 The Draft Guidelines nonetheless provide limited guidance on when market power moves from 
a neutral or positive feature to a source of concern. The final Guidelines should confirm, 
consistently with case-law, that market power alone does not justify intervention and should 
indicate, in broad terms, the circumstances in which it is more likely to give rise to concerns. 

3.2 Market power as a neutral concept  

3.2.1 The Draft Guidelines (para. 57) confirm that market power is assessed using “a combination of 
factors, none of which is individually decisive,” with structural indicators serving as “useful first 
indicators” while additional factors — such as price sensitivity, profit margins, and barriers — 
are considered “when appropriate.” The Draft Guidelines also recognise that the relevance and 
relative weight of these metrics depend “on the facts of the case” (e.g., para. 52) and preserve 
the Commission’s margin of discretion in weighing parameters in forward-looking assessments 
(para. 53). 

3.2.2 The ECLF recommends development of two related points: 

(i) The Draft Guidelines do not explain how the importance of different indicators shifts with 
the factual context. Market shares may matter most in certain markets, while margins or 
switching costs may be more relevant in differentiated or multi-sided markets. Explaining 
this more clearly would improve predictability. 
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(ii) The final Guidelines should clarify what the indicators (paras. 68–79) are intended to 
establish. There is a meaningful distinction between conditions that give rise to potential 
market power and evidence that market power is exercised. Low sensitivity to price, 
high profit margins, or significant barriers to entry may suggest a market environment in 
which market power could arise, without showing that firms are in fact increasing prices 
or restricting output. The probative weight of any given indicator, and the overall burden 
of establishing a competition concern, depend on which of these propositions is being 
advanced. 

3.2.3 The final Guidelines should explain how each market-power indicator is evaluated, combined, 
and weighed in the overall assessment. Each item of evidence should support the proposition 
for which it is relied upon; overall coherence should not be treated as curing weak or misdirected 
individual evidence. The CK Telecoms proceedings illustrate the practical importance of this 
point: the dispute concerned not only the aggregate body of evidence but whether the individual 
items relied upon were cogent and collectively consistent.27 

3.3 Structural indicators of market power 

3.3.1 The Draft Guidelines address foundational aspects of market power across different sections. 
The ECLF recommends that those sections be connected by cross-references to improve 
comprehensive understanding.28  

3.4 Other indicators of market power 

3.4.1 Building on the general framework in at 3.2 above, the final Guidelines should confirm that the 
indicators in paras. 68–79 are relevant to establishing market power, but not sufficient to 
establish a SIEC.29  The Commission should identify the specific mechanism by which any 
identified market power translates into a significant impediment to effective competition. The 
final Guidelines should also acknowledge expressly that: (a) the weight of individual indicators 
varies with the facts of the case; (b) the assessment remains inherently case-specific, even 
where several indicators are present; and (c) the distinction between structural conditions giving 
rise to potential market power and evidence of its exercise is relevant to the weight accorded to 
each indicator. 

Low sensitivity to price 

3.4.2 The Draft Guidelines (paras. 68–69) introduce a more explicit treatment of low-price sensitivity 
as a direct indicator of market power, compared to the HMGs, encompassing both a demand-
side limb and a new supply-side limb. The ECLF recommends that the final Guidelines 
incorporate the following changes: 

(i) The Draft Guidelines (para. 68) provide that the Commission may assess “customer 
churn rates, switching patterns following price increases or firms’ elasticity of demand 
from natural experiments.” These are well-established tools, but their reliability varies 
significantly across market types. Natural experiments are particularly valuable where a 
clear exogenous event allows clean identification of switching behaviour. In markets with 

 
27 Commission v CK Telecoms UK Investments Ltd., Case C-376/20 P, EU:C:2023:561. The Commission emphasised that the 
body of evidence, taken as a whole, was coherent; CK Telecoms' counsel argued that when three consistent pieces of evidence 
pointed to limited restrictive effects, they could not “miraculously” produce the opposite conclusion. 

28 See also the discussion on head-to-head competition at 4.2 below. 

29 Deutsche Telekom AG v Commission, Case T-64/20, EU:T:2024:815, para. 193. See also Opinion of Advocate General 
Medina in Polwax v Commission, Case C- 541/23 P, EU:C:2025:360, para. 22. 
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lumpy orders, long-term contracts, or infrequent purchases, switching data may be 
sparse, delayed, or unrepresentative. The final Guidelines should acknowledge these 
limitations and indicate the type and quality of evidence expected in such cases. 

(ii) The Draft Guidelines (para. 69) note that the Commission may examine “the frequency 
of capacity adjustments, production increases following price increases, or estimates of 
rivals’ elasticity of supply from natural experiments.” This is a legitimate indicator, but it 
sits in material tension with paragraph 79(a), which lists “possession of scarce means 
of production, including production capacity” as a barrier to entry and expansion. The 
underlying question — whether a market is characterised by capacity constraints that 
protect incumbents — is the same in both contexts. The risk of implicit double-counting 
arises where the Commission relies on evidence of rivals' limited capacity to support the 
market power finding under paragraph 69 and the barrier to entry finding under 
paragraph 79(a) of the Draft Guidelines. The final Guidelines should clarify the analytical 
distinction between these provisions and confirm that where the same evidence is relied 
upon under multiple heads, it is not weighted twice in the overall assessment.30 

High profit margins 

3.4.3 The explicit inclusion of profit margins as an indicator of market power is a significant extension 
from the HMGs, which addressed margins primarily in the specific context of pricing-pressure 
tools and efficiencies. The Draft Guidelines now treat margins as a general indicator assessed 
across the board, alongside an innovation carve-out (para. 70) and a benchmark comparison 
methodology (para. 72). The ECLF welcomes this development, with the following observations. 

3.4.4 The Draft Guidelines (para. 70) state that high margins may be “less likely to indicate market 
power” where they are temporary and reflect “the outcome of research, innovation and risk-
taking, in markets characterised by a fast pace of innovation.” This correctly recognises that 
high margins in innovative sectors frequently represent the reward for successful investment 
and the appropriate incentive for continued R&D, rather than the exercise of market power. Two 
clarifications are needed. 

(i) A cross-reference from this section (para. 70) to the section on dynamic competitive 
potential (para. 80 et seq.) would materially improve clarity, particularly in technology 
sectors. These provisions are analytically linked. 

(ii) The Draft Guidelines note (fn. 112) that incremental costs are “usually approximated” 
using accounting data. This approximation may not work well in innovation-driven 
sectors where products are still in development and direct production costs do not 
capture the cost of R&D investment or the opportunity cost of foregone alternative 
research programmes. The proxy is particularly uncertain for pre-commercialisation 
products, where there may be no revenue at all against which to assess a margin. The 
Draft Guidelines do not indicate what proxy would be used in these circumstances, or 
whether greater weight would be given to other dynamic indicators as a substitute. The 
final Guidelines could usefully note that standard accounting proxies may not always be 
appropriate and indicate the alternative approaches the Commission may adopt. 

 
30 Commission v CK Telecoms UK Investments Ltd., Case C-376/20 P, EU:C:2023:561. Three carried nearly 50% of traffic on 
14% of the available spectrum at the time of the proposed merger. CK Telecoms argued that this made Three structurally weaker 
than its competitors, since it would face congestion risks if demand for data continued to grow, and the merger was therefore 
necessary to enable investment in capacity that Three could not sustain standalone. The Commission, by contrast, characterised 
Three's competitive impact — including its pricing behaviour and its ability to grow subscriber numbers — as confirming that it 
remained an important competitive force. The same supply-side facts (capacity constraint) were thus used to support diametrically 
different conclusions. This illustrates that capacity constraints are not self-evidently indicators of market power in incumbents. 
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(iii) The final Guidelines should include a cross-reference from the innovation carve-out 
(para. 70) to the innovation shield (paras. 192–205) and confirm that a market power 
finding based on the indicators (paras. 68–79) does not in itself operate as a basis for 
disapplying the innovation shield where the relevant conditions are otherwise met.  

3.4.5 The Draft Guidelines (para. 72) note that the Commission “may compare” a firm’s margins with 
those in “more competitive settings,” and that a material excess “may constitute evidence of 
market power – especially when a firm displays high profitability across different indicators.” 

3.4.6 The ECLF identifies three points: 

(i) The ECLF proposes that the final Guidelines explain how to identify a valid comparator 
or how to control for differences such as capital intensity, risk, regulation, or business 
model. 

(ii) The ECLF proposes that comparator-based margin arguments should follow the same 
allocation of evidentiary responsibility described in 2.3: the party relying on a comparator 
should identify it, justify its relevance, control for material differences and explain the 
conclusion that follows. 

(iii) High margins do not necessarily show market power – they may reflect higher costs, 
better products, or past investment.31 Accounting measures are also imperfect: costs 
are “usually approximated” and may not reflect economic reality (e.g. cost of capital or 
investment). These limits are currently only mentioned in a footnote (112), but merit 
discussion in the text. 

Supply-side constraints and barriers 

3.4.7 The HMGs consider supply-side flexibility when assessing whether a price increase could be 
sustained,32 and barriers to entry as part of the entry analysis,33 rather than as direct indicators 
of the merging parties’ market power. The Draft Guidelines make two changes. First, they treat 
rivals’ limited ability to expand output in response to price increases as a direct indicator, based 
on evidence such as past capacity adjustments and elasticity of supply (para. 69). Second, they 
expand the barriers framework (para. 79) to include switching frictions, multi-sourcing, 
information asymmetries, and supply-chain constraints. 

3.4.8 Two observations arise. 

(i) As noted above (at 3.4.2(ii), there is overlap between paragraphs 69 and 79(a), which 
should be addressed in the final Guidelines. The underlying question is similar. If the 
same evidence is used under both, there is a risk of implicit double counting. 

(ii) More generally, the framework would benefit from examples in the final Guidelines, 
especially in sectors where barriers are less conventional: network effects and data in 
digital markets; regulatory exclusivities and clinical data in life sciences; and input 
scarcity and supply-chain dependencies in manufacturing. The reference to security of 
supply and resilience is timely, but its practical application could be clearer. 

 
31 Jonathan B. Baker, 'Conduct that Increases Market Power Without Lessening Competition: A Challenge for Antitrust Law' (25 
August 2025), p.10: “When an industry price increases, for example, it is necessary but potentially challenging to distinguish 
between two explanations: higher costs (which could lead to higher prices, including in competitive markets) and the increased 
exercise of market power.” 

32 HMGs, paras 32–35. 

33 Ibid., paras 32–35. 
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Multi-sourcing and supply-chain resilience  

3.4.9 The ECLF welcomes the recognition that multi-sourcing does not always equate easy switching 
and that non-resilient supply chains may limit customer substitutability. The reference to security 
of supply and resilience as potential frictions (e.g., para 76(d) and (e)) is timely and consistent 
with the broader treatment of resilience as a parameter of competition throughout the Draft 
Guidelines.  

3.4.10 The ECLF recommends that the final Guidelines clarify the practical application of these 
concepts: the final Guidelines should indicate the evidence the Commission will use to 
distinguish genuine resilience-driven lock-in from ordinary multi-supplier relationships and 
explain how this relates to the market definition exercise. 

Ecosystems and portfolio effects  

3.4.11 The Draft Guidelines (para 79(c)) state that integrated ecosystems may create bundled offerings 
that rivals cannot replicate, reflecting the realities of platform and multi-product markets.  

3.4.12 The same features — such as complementarity or interoperability — may operate either as 
benefits or as barriers, without the Draft Guidelines explaining how this tension is resolved. The 
final Guidelines should acknowledge this tension and indicate the framework the Commission 
will apply when the same evidence points in different directions across different sections of the 
assessment.34 

Strategic conduct 

3.4.13 The Draft Guidelines (para. 79(e)) list persistent strategic conduct as a barrier to entry or 
expansion. This is a notable expansion. However, treating past conduct as a forward-looking 
barrier in a merger analysis requires care: profit margins may need to be assessed over a 
different time horizon, and barriers to entry may fall to be assessed against hypothetical future 
market conditions rather than the effects of observed past conduct. 

3.4.14 The ECLF recommends that the final Guidelines clarify whether the evidentiary thresholds and 
analytical standards for the indicators in paragraphs 68–79 are the same as those applied in 
antitrust proceedings and, if not, how they differ. The final Guidelines should also confirm that 
findings on market power indicators in merger decisions are made without prejudice to findings 
in antitrust proceedings concerning the same market, and vice versa. 

Sector-specific guidance 

3.4.15 The Draft Guidelines (para. 79) identify barriers in largely generic terms. Greater predictability 
would be achieved if the final Guidelines provided, at least by way of example, how the 
framework applies in sectors where barriers take less conventional forms. The ambition to make 
the guidance multipurpose reduces clarity in some respects; sector-specific illustrations would 
restore it. 

3.4.16 The ECLF recommends that the final Guidelines incorporate sector-specific guidance on: (a) 
digital markets, where data access, network effects, and the ability to extend ecosystems across 
adjacent markets are the principal barriers; (b) life sciences, where regulatory exclusivities, 
clinical trial data, and manufacturing know-how represent barriers that do not fit neatly within 
the existing taxonomy; and (c) energy and critical materials, where geographic concentration of 
supply and strategic interdependencies may create resilience-related barriers. 

 
34 This point is addressed in more detail at 4.7 below. 



16 

3.5 Dynamic competitive potential 

3.5.1 The Draft Guidelines distinguish between three entry/expansion scenarios: 

(i) Entry as a countervailing factor, posing the question whether a rival not active in the 
relevant market pre-merger that can be predicted with “a sufficient degree of certainty” 
that they will become active in the relevant market following the merger (paras. 87 et 
seq.).  

(ii) Loss of potential competition because the merger is one between an incumbent, active 
in the relevant market, and a rival, not yet active in the relevant market but still 
significantly constrains the competitive behaviour of the incumbent (actual constraint by 
potential competitor), since the incumbent firm “is already competitively reacting” (or is 
seriously contemplating a reaction) to the threat exercised by the potential competitor 
(paras. 196 et seq.).  

(iii) Loss of potential competition because the not yet active rival has the potential to 
significantly constrain the incumbent firm(s) in the near future (future constraint by 
potential competitor) due to its incentive and ability, i.e., “real concrete possibilities,” to 
enter (paras. 200 et seq.). 

3.5.2 The ECLF recommends35 that the final Guidelines clarify, in line with established case-law, that 
the unified notion of a “potential competitor” applies in each of the three scenarios identified 
above. Established case-law holds that a potential competitor is an undertaking with “real 
concrete possibilities” to enter a relevant market.36 In this regard, the Court has held that 

“to determine whether an undertaking is a potential competitor in a market, the 
Commission is required to determine whether, if the absence of the concentration, 
there would have been real concrete possibilities for it to enter that market and to 
compete with established undertakings. Such a demonstration must not be based on a 
mere hypothesis, but must be supported by evidence or an analysis of the structures of 
the relevant market. Accordingly, an undertaking cannot be described as a potential 
competitor if its entry into a market is not an economically viable strategy”37 [emphasis 
added]. 

3.5.3 It is therefore important to clarify that the same notion of potential competition applies across all 
three scenarios. The Draft Guidelines apply different standards in each, even though 
established case-law draws no such distinction. 

 
35 See also ECLF Initial Observations, paras 4.3.1 et seq. 

36 Deutsche Telekom v Commission, Case T-64/20, ECLI:EU:T:2024:815, para. 134. In this regard, the Court relied upon easyJet 
v Commission, Case T‑177/04, EU:T:2006:187, an appeal brought against the Commission’s decision (Regulation No 4064/89) 
in AirFrance/KLM (Case COMP/M.3280), para. 116; and European Night Services Ltd (ENS) and Others v Commission, Joined 
Cases T-374/94, etc., ECLI:EU:T:1998:198, an appeal brought against the Commission’s decision (Article 85 EC) in Night 
Services (Case IV/34.600), para. 137. 

37 Deutsche Telekom v Commission, Case T-64/20, ECLI:EU:T:2024:815, para. 135. In this regard, the Court relied upon its prior 
judgments in E.ON Ruhrgas and E.ON v Commission, Case T‑360/09, EU:T:2012:332, an appeal brought against the 
Commission’s decision (Article 85 EC) in E:ON/GDF (COMP/COMP/39.401), para. 86; Visa Europe and Visa International 
Service v Commission, Case T‑461/07, ECLI:EU:T:2011:181, an appeal brought against the Commission’s decision (Article 85 
EC) in Morgan Stanley/Visa International and Visa Europe (COMP/D1/37860), para. 68; European Night Services Ltd (ENS) and 
Others v Commission, Cases T-374/94, etc., ECLI:EU:T:1998:198; and Stergios Delimitis v Henninger Bräu AG, Case C-234/89, 
ECLI:EU:C:1991:91, para. 21. 
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3.5.4 The "real concrete possibilities” standard should apply uniformly — whether potential 
competition is invoked as a countervailing factor, as an actual constraint on an incumbent, or as 
a future constraint.38 

3.6 Countervailing factors 

3.6.1 The Draft Guidelines recognise that entry, expansion, and constraints arising from products or 
services outside the relevant market may, in appropriate circumstances, offset concerns arising 
from market power. The ECLF welcomes the inclusion of these factors in the competitive 
assessment. However, the countervailing factors framework raises important questions of legal 
certainty and practical workability: the Draft Guidelines provide insufficient clarity on the 
circumstances in which entry, expansion, or out-of-market constraints will be regarded as 
sufficient to offset competitive concerns. 

3.6.2 The treatment of entry and out-of-market constraints creates an analytical imbalance: future and 
cross-market competitive dynamics are readily considered when identifying harm but receive 
less structured treatment when relied upon as countervailing factors. Greater clarity would 
enhance legal certainty, improve predictability for merging parties, and ensure that dynamic 
competitive forces receive appropriate weight in the overall assessment. 

Dynamic entry and expansion of competitors 

3.6.3 The Draft Guidelines (para. 94) require that, for entry or expansion to be considered sufficiently 
likely to countervail a loss of existing competition, rivals must have “concrete plans to enter or 
expand at the relevant scale,” supported by “clear, verifiable and contemporaneous evidence.” 
While this approach may be appropriate in some industries, the Draft Guidelines do not explain 
how it should be applied in dynamic markets where entry may occur through rapid product 
expansion, adjacent market growth, or incremental business development, before any publicly 
observable formal entry plan exists. 

3.6.4 The Draft Guidelines (para. 86) state that the Commission may infer persistence of market 
power from structural barriers to entry irrespective of plans by specific rivals, while parties 
seeking to rely on entry or expansion as a countervailing factor must point to concrete and 
verifiable plans of identified rivals. This asymmetry should be addressed by reference to the 
evidentiary framework at 2.4 above rather than through a separate restatement of the burden 
of proof. 

3.6.5 Effective plans, not always accessible. The requirement for concrete or sufficiently verifiable 
plans establishes an evidentiary standard that merging parties may struggle to meet in practice. 
Merging parties generally cannot obtain competitors’ confidential internal planning documents 
and must instead rely on: (a) publicly available sources, including press releases, investor 
presentations, regulatory filings, earnings calls, and industry reports; (b) general market 
knowledge regarding competitors’ expansion patterns or announced intentions; and (c) third-
party information that the Commission itself may gather through market testing or requests for 
information. Moreover, paragraph 85 of the draft recognises that competitors with “promising 
pipeline products” or “high expansion potential” may constrain the merged entity, yet such early-
stage developments may not readily lend themselves to the formal, documented entry plans 
that paragraph 94 appears to require. 

 
38 The specific application of that standard to countervailing entry and to loss of potential competition, respectively, is addressed 
at 3.6 and 4.5 below. 
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3.6.6 This evidentiary gap is particularly relevant in digital and technology markets, where credible 
entry may emerge from the deployment of existing capabilities and business assets before any 
formal market-entry plan is publicly observable.39 The Draft Guidelines do not clarify how the 
Commission will assess the evidentiary sufficiency of entry based on rapidly scalable business 
models or informal (evolving) commercial strategies. In such markets, a requirement for formal, 
documented entry plans may effectively exclude from consideration precisely those forms of 
competitive entry that are most likely to materialise.  

3.6.7 The ECLF considers that the final Guidelines should set out how the Commission will adapt its 
evidentiary requirements for entry in such settings, for example by indicating what forms of 
evidence may suffice to demonstrate a credible prospect of entry. 

3.6.8 By way of illustration, significant competitive developments in digital markets frequently 
originate from firms that expand into adjacent markets — for example, a firm that develops 
logistics, cloud infrastructure, payment, advertising, or data-processing capabilities to support 
its core business and subsequently begins offering those capabilities to third parties. In such 
cases, market entry may occur through the gradual commercialisation of existing assets rather 
than through a discrete, pre-planned entry strategy of the kind contemplated by the Draft 
Guidelines. Under the evidentiary standard at paragraph 94 of the Draft Guidelines, it is unclear 
whether the Commission would credit such organic, capability-driven expansion as a 
countervailing factor, notwithstanding its potentially significant competitive impact. 

3.6.9 Timescales for entry or expansion. A related issue concerns the timeframe within which 
countervailing entry must be expected to occur. The Draft Guidelines provide that entry is 
normally considered timely if it occurs within two years, but that longer periods may be 
considered where entry is “particularly substantial, likely and where it already impacts 
competition today” (para. 97). This formulation provides limited practical guidance. The 
conditions for extending the assessment horizon are expressed in cumulative and demanding 
terms, and the Draft Guidelines do not identify the market characteristics that may justify a 
longer period — yet the markets in which entry is most likely to occur through organic capability-
driven expansion (i.e., digital, technology, and innovation-intensive industries) are also those in 
which competitive dynamics may take longer to fully materialise. A firm that is developing 
adjacent capabilities today or investing in infrastructure that will support market entry over a 
multi-year horizon, may not satisfy the “already impacts competition today” condition, yet may 
represent a more credible competitive constraint than a rival with a formal but nascent entry 
plan.  

3.6.10 The ECLF therefore recommends that the final Guidelines should identify more clearly the 
factors relevant to extending the assessment horizon, including (but not limited to) long R&D 
and development or regulatory approval cycles, capital requirements, network deployment 
needs, and the inherent lead times of the industry in question, consistently with the approach 
the Draft Guidelines apply elsewhere to the timeframe of competitive harm. 

3.6.11 Scale of entry or expansion. A further uncertainty arises from the requirement that entry or 
expansion occur at a “relevant scale” (para. 100). The Draft Guidelines state that “[s]mall-scale 
entry, such as entry into only a market segment, may not be considered sufficient” (para. 98) 
and that the threat of entry or expansion is unlikely to offset competitive harm unless it is 
expected to occur at a “relevant scale” (para. 100). However, in many dynamic markets, firms 
frequently enter on a limited scale before expanding rapidly — geographically restricted, 

 
39 The launch by DeepSeek of its V3 AI model in January 2025 illustrates the point. The launch was described as an event 
“upending AI” and caused global industry upheaval, New York Times, ‘How Chinese A.I. Start-Up DeepSeek Is Competing With 
Silicon Valley Giants’ (23 January 2025). 
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targeted at a narrow customer segment, or involving a limited product offering — while 
nevertheless possessing substantial growth potential. In such circumstances, the competitive 
significance of an entrant may derive not only from its initial scale, but also from the credibility 
of its expansion prospects and the scalability of its business model. 

3.6.12 The Draft Guidelines do not clarify how the concept of “relevant scale” should be applied in 
these circumstances, or the extent to which the Commission will take account of an entrant’s 
likely growth trajectory when assessing whether entry constitutes a sufficient competitive 
constraint.  

3.6.13 This issue is particularly pronounced in innovation-driven sectors, where smaller firms may exert 
competitive pressure through disruptive technologies or R&D pipelines that are not yet fully 
commercialised, but which can be rapidly scaled through internal growth or acquisition by larger 
players. In such industries, acquisitions often serve as a mechanism for scaling and 
commercialisation, and the competitive relevance of a firm may lie in the quality and disruptive 
potential of its assets rather than its current size or standalone commercial capacity.  

3.6.14 The ECLF recommends that the final Guidelines clarify that the assessment of “relevant scale” 
should take account of credible expansion pathways — including scalability of business models, 
technological potential, and sector-specific patterns of M&A-driven growth — so that small-scale 
but potentially disruptive entry is not systematically discounted as a competitive constraint. 

Out-of-Market Constraints 

3.6.15 The Draft Guidelines (paras. 101–103) recognise that products and services outside the 
relevant market may exert competitive pressure on the merging parties. However, para. 102 
states that, where a subset of customers remains dependent on the merging parties, out-of-
market constraints are “typically insufficient on their own” to limit the merging firms’ market 
power, without explaining in what circumstances such constraints may be sufficient or what 
evidence would be required. 

3.6.16 In innovation-driven, converging, and platform-based markets, competitive pressure frequently 
originates from adjacent products or services that do not yet fall within the boundaries of the 
relevant market. The Draft Guidelines themselves acknowledge the potential relevance of such 
dynamics elsewhere, including by recognising that customers may switch to products outside 
the relevant market ( para. 135). Yet the Draft Guidelines lack clear guidance on how the 
Commission will operationalise the assessment of the competitive significance of such 
constraints, particularly where they emerge from rapidly evolving technologies or ecosystem-
based competition. 

3.6.17 Three concerns arise in particular: 

(i) The Draft Guidelines provide no criteria for distinguishing meaningful out-of-market 
constraints from marginal ones. The examples listed at paragraph 103 are descriptive, 
but do not explain the degree of competitive discipline required before such constraints 
will be accorded sufficient weight to counteract potential anticompetitive effects. 

(ii) The qualification (para. 102) that out-of-market constraints are unlikely to be sufficient 
where a subset of customers remains dependent on the merging parties is potentially 
extremely broad. In many markets, some degree of customer dependency will always 
exist. The Draft Guidelines do not explain whether the size, significance, or 
characteristics of the dependent customer group should affect the analysis, or at what 
threshold such dependency becomes determinative. 
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(iii) The relationship between out-of-market constraints and the counterfactual analysis is 
unclear. Where an adjacent product or service is expected, with sufficient certainty, to 
expand into the relevant market in the near future, it may be more appropriately 
analysed as part of the counterfactual than as an out-of-market constraint under 
paragraph 102. This distinction matters for merging parties: a constraint treated as part 
of the counterfactual forms the baseline against which the merger is assessed, making 
it harder to establish competitive harm; an out-of-market constraint under paragraph 
102, by contrast, is presumptively discounted. The Draft Guidelines do not explain how 
these two analytical frameworks interact, or when a competitive development should be 
assessed under one framework rather than the other. 

3.6.18 The Draft Guidelines’ emphasis elsewhere on ecosystem and cross-market dynamics ( paras. 
248–259, on entrenchment) makes these concerns particularly acute. If cross-market 
interactions are relevant when assessing potential harm — including through theories of 
entrenchment or dynamic foreclosure — the Draft Guidelines should provide comparable clarity 
on how analogous out-of-market constraints may be considered as countervailing factors. 
Symmetry in the analytical treatment of cross-market dynamics is essential to legal certainty 
and to ensuring that the overall assessment does not systematically underweight countervailing 
competitive forces. 

3.6.19 The ECLF also recommends that the final Guidelines provide more structured guidance on 
assessing global competitive constraints as a specific category of out-of-market pressure, 
particularly given current policy concerns around European competitiveness. 

3.7 Dominance and other types of market power 

3.7.1 High market shares and dominance may be relevant indicators, but they do not alter the basic 
proposition that market power alone does not establish a SIEC. The Draft Guidelines note that 
“very high market shares of 50% or more over a sustained period of time are in themselves – 
save in exceptional circumstances – evidence of a dominant position.” The ECLF proposes that 
the final Guidelines frame this as an evidentiary indicator rather than a substitute for merger-
specific SIEC analysis. 

3.7.2 The Hoffmann-La Roche case-law should be presented as a rule of thumb rather than a 
universal rule, given that the evidential significance of a high market share varies with market 
structure and conditions of production, supply, and demand.40 

3.7.3 The remaining issue is one of terminology. The Draft Guidelines (para. 113) use the term 
“substantial market power” — both where a firm falls short of dominance and in the discussion 
of closeness of competition — a term that is misleading41 and should be replaced by “significant 
degree of market power,” which the Draft Guidelines use elsewhere and which is more 
consistent with the EUMR, case-law, and the existing non-horizontal guidance.42 

3.7.4 Paragraph 113 also links the market position of a single firm to that of several by positing that a 
small number of competitors “have” that degree of market power in oligopolistic markets. The 
ECLF submits that this presumption is unsupported. The EUMR recognises, in contrast (recital 
25), that “[m]any oligopolistic markets exhibit a healthy degree of competition.” 

 
40 Hoffmann-La Roche & Co. AG v Commission, Case C-85/76, ECLI:EU:C:1979:36, para. 40. 

41 The notion of “substantial market power” appears nowhere in the sources cited in purported support of the explanations in the 
Draft Guidelines, i.e., recital 25 of the EUMR and the judgment in Commission v CK Telecoms UK Investments Ltd., Case C-
376/20 P, EU:C:2023:561, para. 107. 

42 The phrase “significant degree of market power” is also used in the NHMGs,  paras. 23, 27, 35, 61, and 99. 
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3.7.5 The ECLF proposes that paragraph 113 be replaced with the following: 

“A firm may possess a significant degree of market power without being dominant. In 
certain oligopolistic markets,43 a small number of competitors may have a significant 
degree of market power.44” 

4 ANTICOMPETITIVE EFFECTS 

4.1 Introduction 

4.1.1 Section 4 addresses the anticompetitive effects framework set out in Part II.B of the Draft 
Guidelines.  

(i) Section 4.2 addresses loss of head-to-head competition, including structural market 
features, closeness of competition, capacity constraints, network effects, purchasing 
and labour markets, minority shareholdings, and common ownership.  

(ii) Section 4.3 addresses loss of investment and expansion competition.  

(iii) Section 4.4 addresses loss of innovation competition.  

(iv) Section 4.5 addresses loss of potential competition.  

(v) Section 4.6 addresses foreclosure, covering customer foreclosure, ability to foreclose, 
bundling, sustainability-related raising rivals' costs, dynamic foreclosure incentives, rent 
extraction, perceived foreclosure risks, cumulation of effects, and holistic assessment.  

(vi) Section 4.7 addresses entrenchment of a dominant position through ecosystem-based 
reasoning.  

(vii) Section 4.8 addresses coordinated effects.  

(viii) Section 4.9 addresses other anticompetitive effects, including access to commercially 
sensitive information and portfolio effects. 

4.1.2 This section is the largest and most detailed in this submission, covering eight distinct theories 
of harm, each of which raises questions of legal certainty, evidentiary rigour, and the appropriate 
application of limiting principles. 

4.2 Loss of head-to-head competition  

4.2.1 As a general remark, the Commission must not address head-to-head competition dynamics 
that are not merger-specific and that fall within the scope of Article 101 TFEU. Competitive 
dynamics present in the market independently of the merger must be assessed under Article 
101 TFEU, not the EUMR. 

4.2.2 This applies, for example, to the relationship between joint venture partners competing in the 
same market, or to a franchisor that both operates its own retail outlets and licenses its formula 
to independent franchisees. Because the analytical and procedural frameworks under the 
EUMR and Article 101 TFEU differ materially, the Commission must apply the correct framework 

 
43 An oligopolistic market refers to a market structure with a limited number of sizeable firms. Because the behaviour of one firm 
has an appreciable impact on the overall market conditions, and thus indirectly on the situation of each of the other firms, 
oligopolistic firms are interdependent. 

44 The notion of “significant impediment to effective competition” extends, beyond the concept of dominance, only to the anti-
competitive effects of a concentration resulting from the non-coordinated behaviour of undertakings which would not have a 
dominant position on the market concerned, EUMR, recital 25; Commission v CK Telecoms UK Investments Ltd., Case C-376/20 
P, EU:C:2023:561, para. 107. 
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for each theory of harm and must not impose on notifying parties a burden of proof that properly 
rests with the Commission under Article 101 TFEU. 

Structural market features 

4.2.3 The ECLF considers that the role assigned to structural indicators in the Draft Guidelines — to 
serve as initial screens for (potential) further lines of inquiry — is appropriate. This was the 
approach of the HMGs and NHMGs and is consistent with established case-law45 as the ECLF 
Initial Observations.46 

4.2.4 The “soft safe harbour” screens set out in the Draft Guidelines (para. 129), build on the EUMR, 
the Implementing Regulation,47  the Notice on Simplified Procedure,48  and the HMGs.49  The 
ECLF recommends that the final Guidelines clarify, consistently with the HMGs, that “the 
following market structures indicate that a merger between competitors does not give rise to a 
SIEC.” The ECLF does not consider that there is any reason to attribute less legal certainty to 
such screens in future Guidelines than is the case today.50 

4.2.5 The ECLF maintains that there is scope to raise the market share and Herfindahl-Hirschman 
Index (“HHI”) screens in the Draft Guidelines to better reflect the Commission’s real-world 
enforcement practice. Based on academic research covering Commission decisions adopted 
between 1990 and 2018, the ECLF demonstrated in its September 2025 submission that the 
average (horizontal) post-merger market share in outright clearance decisions was between 
31% and 37%, and that a majority of such decisions (54%) had HHI levels and deltas outside 
the HMGs safe harbours. 51  The ECLF recommends that the Commission undertake a 
comprehensive review of its decisional practice and recalibrate the thresholds accordingly. 

Closeness of competition 

4.2.6 In horizontal mergers, the Commission evaluates competitive constraints upon the parties 
(primarily through market definition) and between the parties (often through diversion ratios). To 
ensure internal consistency of the competitive assessment, the same behavioural framework 
should be applied when assessing both market-wide substitution patterns and merger-specific 
diversion between the parties. 

4.2.7 When establishing the parameters of competitive pressure upon the parties, the Commission 
typically uses an SSNIP questionnaire that captures price sensitivities and elasticities. It is 
therefore important, when assessing the merger-specific loss of competitive pressure between 

 
45 Cisco Systems and Messagenet v Commission, Case T-79/12, EU:T:2013:635, para. 65: “market shares may only be used as 
indicia of competition concerns [and the] same is true of the HHI.” 

46 ECLF Initial Observations, paras. 3.1.1 et seq. 

47 Commission Implementing Regulation (EU) 2023/914 of 20 April 2023 implementing Council Regulation (EC) No 139/2004 on 
the control of concentrations between undertakings and repealing Commission Regulation (EC) No 802/2004, OJ L 119, 5.5.2023, 
pp. 22–102, as amended by Commission Implementing Regulation (EU) 2024/2776 of 31 October 2024, OJ L, 2024/2776, 
8.11.2024 (“Implementing Regulation”). 

48 Commission Notice on a simplified treatment for certain concentrations under Council Regulation (EC) No 139/2004 on the 
control of concentrations between undertakings, OJ C 160, 5.5.2023, pp. 1–10 (“Notice on Simplified Procedure”). 

49 HMGs, paras. 19-20, stating that the Commission “is unlikely to identify horizontal competition concerns.” 

50 See also at 4.6 below on screens for the assessment of foreclosure risks. 

51 ECLF Initial Observations, paras. 3.3.2 and 3.3.7. 
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the parties, to apply the same analytical framework — and not to disregard own-price 
elasticities. 

4.2.8 The ECLF urges the Commission to re-consider any market investigation questionnaires that 
put a forced assumption of product non-existence to the customers. For example, the 
Commission might ask the customers of Merging Parties A and B the following:  

“You have recently purchased the product of Merging Party A. If that product did not 
exist, which product would you have purchased instead?” 

4.2.9 This type of question risks materially overstating switching behaviour — and therefore the 
merger-specific loss of competitive pressure between the parties — leading to an erroneous 
SIEC conclusion. This risk is acute in heavily differentiated markets characterised by high brand 
loyalty and low own-price elasticities. While such questions may provide useful information on 
relative preferences, they should not be treated as direct evidence of likely switching behaviour 
following a price increase. 

(i) A customer highly loyal to Merging Party A might not wish to switch to Merging Party B 
(or to any other provider) following a SSNIP; yet that same customer, when forced to 
choose, might nominate Merging Party B as a theoretical preferred alternative in the 
event Merging Party A’s product ceased to exist. 

(ii) Using the preferred-alternative scenario to demonstrate diversion ratios therefore 
ignores the market reality of own-price elasticity of demand and applies a different 
standard for measuring competitive pressure between the parties than is applied when 
measuring pressure upon the parties through market definition. 

4.2.10 Where the Commission wishes to gauge customers’ stated preferences through surveys — as 
opposed to revealed preferences through actual switching data — the ECLF recommends the 
Commission to do so by means of an SSNIP question rather than a hypothetical non-existence 
question. The formulation should instead be as follows: 

“You have recently purchased the product of Merging Party A. If that product had 
been 5%-10% more expensive, would you have: 

a) Purchased Merging Party A’s product, 

b) Purchased Merging Party B’s product, 

c) Purchased another party’s product, or 

d) Purchased nothing at all / less of the product.” 

Important competitive force 

4.2.11 In assessing an “important competitive force” (paras. 138 et seq.), the ECLF invites the 
Commission to apply — and explicitly cross-reference in the final Guidelines — the provisions 
on dynamic competitive potential (Section II.A.3) and dynamic entry or expansion (Section 
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II.A.4.1). Mavericks and other important competitive forces may emerge rapidly, which calls for 
a dynamic rather than static assessment. 

Capacity constraints 

4.2.12 The ECLF supports the Commission's approach to analysing capacity in the market (paras. 148 
et seq.). However, a practical difficulty arises as to how notifying parties can obtain reliable 
information about the capacity and spare capacity of competitors. 

4.2.13 Notifying parties are generally unable to obtain capacity information from competitors, as it is 
competitively sensitive.52  Moreover, while third-party consultancies and industry associations 
regularly compile sector and total market capacity data, granular capacity and utilisation 
information is far less commonly available and is often impossible to verify accurately. Where 
no market intelligence on capacity is available, any capacity constraint analysis must therefore 
rely on data that the Commission itself requests from competitors. 

4.2.14 In such circumstances, the Commission should assume the information-gathering task 
proactively rather than place the burden of proof on the notifying parties, given both the nature 
of the information and the constraints imposed by Article 101 TFEU. The ECLF invites the 
Commission to state explicitly in the final Guidelines that it will consider granting notifying parties 
waivers from Form CO information requirements in such circumstances and will itself gather the 
relevant capacity data where no aggregated market intelligence is available and where capacity 
is considered material to the analysis. 

Network effects 

4.2.15 The Draft Guidelines state (para. 153) that there may be both “positive” and “negative” network 
effects. Paragraph 154 addresses how “positive” network effects may harm competition; the 
Commission should, however, make clear that the same applies to “negative” network effects. 

4.2.16 Whilst the Draft Guidelines acknowledge both positive network effects (where user value 
increases) and negative network effects (where user value declines), they focus almost 
exclusively on negative effects and their association with exploitation and barriers to entry. The 
same pattern appears throughout the Draft Guidelines wherever network effects are discussed. 

4.2.17 This approach is difficult to reconcile with the Commission’s stated intention to consider theories 
of benefit. It also fails to account for the considerable variation in the type and competitive 
significance of network effects depending on the nature and geographic scope of the relevant 
market. Some network effects are global in character (connecting consumers with suppliers 
worldwide); others are hyper-local. The implications for barriers to entry, dynamic competition, 
and competitive parameters differ substantially across these categories. 

4.2.18 The ECLF invites the Commission to acknowledge this diversity and to address positive network 
effects in greater detail, so that the final Guidelines reflect a more balanced treatment of this 
phenomenon. 

Purchasing markets 

4.2.19 The ECLF welcomes the Draft Guidelines’ efforts to clarify the framework for assessing 
purchasing markets and buyer power (paras. 158 et seq.) but invites the Commission to clarify 

 
52 See, e.g., Smart card chips (AT.39574), paras. 71 and 73:”As for capacity, the cartel allowed the participants to better 
understand the product line up of other suppliers, as well as their ability to supply card chips … [t]he parties also shared 
information on internal capacity allocation, capacity utilisation and actual inventory status”; upheld on appeal in Infineon 
Technologies v Commission, Case T-758/14 RENV, ECLI:EU:T:2020:307. 
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the practical administration of the new purchasing and labour market theories of harm in merger 
filings, and in particular which purchasing overlaps must be flagged and analysed upfront. 

4.2.20 Buy-side overlap analysis. Symmetrical application of horizontal overlap thresholds to all 
common purchasing and labour inputs would create a significant procedural burden. In virtually 
every transaction, both the acquirer and the target employ non-sector-specific personnel (such 
as IT staff, cleaners, or legal advisers) and purchase common administrative inputs (such as 
stationery, laptops, or generic office software). Applying a strict horizontal overlap analysis to 
these categories would technically require parties competing in the supply of confectionary 
products to define product and geographic markets for, say, “IT procurement” or “stationery 
procurement” and demonstrate safe harbour compliance. 

4.2.21 To avoid an over-inclusive characterisation of generic procurement as a horizontal overlap, the 
ECLF urges the Commission to clarify — whether in the final Guidelines or elsewhere — 
precisely which types of purchasing and labour market overlaps are reportable. In general, 
labour and input purchasing markets will be broader than the sell-side product market; where 
no issues arise on the sell side, there should be no need to undertake a full buy-side analysis 
of component inputs. 

4.2.22 Balancing supplier and consumer welfare. Increased enforcement focus on buy-side 
competition, including in labour markets, creates a competition policy tension that requires 
resolution where consumer welfare and supplier or worker interests diverge. For example, the 
Commission recently cleared Arla Foods’ acquisition of two other dairy cooperatives.53 While 
the decision is not yet public, the Commission noted in its press release that it identified no 
competition concerns on the milk procurement market and therefore that: 

“Arla would not have the ability to reduce the milk price paid to its associated 
farmers.” [emphasis added] 

4.2.23 Had such a theory of harm been advanced for the procurement market, the parties may have 
been able to demonstrate that the lower purchase prices of raw milk would be passed on, in 
whole or in part, to supermarkets and, ultimately, to consumers. This is not an unrealistic 
hypothesis as raw milk is a variable cost to produce dairy products.  

4.2.24 Accordingly, as a matter of principle, the ECLF invites the Commission to clarify the interaction 
and possible conflict between “consumer welfare” and “buyer power” theories of harm, and, 
specifically, whether: 

(i) The merging parties’ lower sales prices can, in principle, serve as an efficiency defence 
for a merger leading to lower procurement prices for labour or other inputs. As this is a 
question of principle, the Commission may assume that the merging parties can 
demonstrate that the lower production costs brought about by the reduced procurement 
prices are passed on entirely to consumers.  

(ii) The notion of “harmed consumers” can also apply to “harmed workers” in the 
Commission’s formulation of the out-of-market benefits test, or whether the Commission 
will weigh those different effects on separate groups against each other.54 

(iii) Higher remuneration to workers and suppliers, in principle, can serve as an efficiency 
defence for a merger leading to higher sales prices to the merging parties’ customers.  

 
53 ARLA / DMK EG / DOC (Case COMP/M.12115), Commission press release IP/26/1165. 

54 See also at 5.4.12 above. 
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Minority shareholdings 

4.2.25 The proposition in the Draft Guidelines (paras. 163 et seq.) that non-controlling minority 
shareholdings may, in certain circumstances, reduce competitive pressure between the merged 
firm and the competing firm is, at one level, uncontroversial: it reflects established economic 
thinking, and the Commission has addressed minority shareholdings in its competitive 
assessments on several occasions. 

4.2.26 It is nonetheless important to note that minority shareholdings are not uniformly harmful from a 
competitive standpoint. In many circumstances, such investments serve neutral or pro-
competitive purposes: they may facilitate the financing of smaller firms, enable risk-sharing in 
capital-intensive sectors, provide governance stability, and create incentives for collaboration 
on innovation. The empirical literature does not support any blanket assumption that minority 
shareholding arrangements reduce competitive intensity. 

4.2.27 Absent unambiguous evidence of a meaningful reduction in competitive pressure, the 
Commission should therefore adopt a cautious approach to enforcement. The challenge for the 
final Guidelines is to articulate a framework sufficiently sensitive to distinguish cases in which 
competitive harm may arise from those in which it does not, without generating a regime of 
excessive uncertainty that deters competitively neutral or beneficial investment. 

4.2.28 The Draft Guidelines identify (para. 163) three principal channels through which a non-
controlling minority shareholding may affect competition:  

(i) The financial interests of the shareholding party; 

(ii) The influence it may exercise over the target's commercial decisions; and  

(iii) The information it may obtain because of the relationship.  

4.2.29 These are analytically distinct mechanisms, and their competitive significance — as well as the 
evidence required to establish that each is operative — differs materially. The ECLF 
recommends that the final Guidelines reflect these distinctions more explicitly and clarify the 
analytical framework applicable to each. This would also reduce the risk of conflating non-
controlling minority shareholdings with controlling interests. 

4.2.30 Financial minority stake. In the case of a purely financial minority stake held passively and 
without special rights or information entitlements, the theory of competitive harm rests on the 
proposition that the holder's financial interest in the rival causes it to internalise a proportion of 
the profits it would otherwise erode through vigorous competition. This is an incentive-based 
theory, and demonstrating that it produces material competitive effects requires showing: 

(i) The mechanism through which profits would be internalized (considering that, for 
example, a minority stake may not be able to affect a company's dividend policy, and it 
is not uncommon for companies to not pay dividends); 

(ii) That the stake is large enough to produce a non-trivial softening of competitive 
incentives; and  

(iii) That the market structure is such that this softening would lead to a detectable harm to 
competition.  

4.2.31 The evidentiary burden associated with this mechanism is accordingly demanding. 

4.2.32 Governance or influence rights. Where the minority stake is accompanied by governance or 
influence rights, the mechanism of potential harm may be more concrete and observable; the 
same applies to stakes that generate information flows. It is nevertheless important to recognise 
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in the final Guidelines that governance and information rights are both defined and constrained 
by applicable corporate law. For example: 

(i) A board member in Germany, for example, has a fiduciary duty towards the company 
with a possibility of criminal sanctions being imposed for information exchange in 
contravention of these requirements. Such barriers should also be considered when 
considering the likelihood of harm through these mechanisms, which should be reflected 
in the final Guidelines.  

(ii) The competitive risks of influence rights and information flows can be limited or removed 
by governance structures that have been accepted on many occasions by both the 
Commission and Member States’ national competition authorities, by waiving 
shareholder or information rights, and information barriers to prevent information 
flows.55  

4.2.33 Such remedies demonstrate that any harm arising from governance and information rights is 
analytically distinct from the incentive-based harm of profit internalisation. 

4.2.34 Minority stake as a stand-alone concern. The Draft Guidelines introduce the significant 
proposition (para. 163) that minority shareholdings may give rise to a SIEC as a stand-alone 
basis for an adverse finding, rather than merely as a contributing factor in a wider competitive 
assessment. This raises several questions that the ECLF recommends the final Guidelines 
address. In particular: 

(i) In which factual configurations is it appropriate to characterise a minority shareholding 
as a stand-alone driver of a SIEC, as distinct from one that is merely contextual or that 
would not, in isolation, constitute a SIEC? What role does the requirement of merger-
specificity play in distinguishing merger control from a potential assessment under 
Article 101 TFEU, and how will the Commission assess the incremental competitive 
change produced by the transaction relative to the counterfactual? 

(ii) Will the Commission articulate minimum evidentiary requirements that must be satisfied 
before a minority shareholding can be treated as a stand-alone basis for a SIEC, to 
provide merging parties and investors with a degree of analytical certainty? 

4.2.35 A “safe harbour”? The Draft Guidelines further state (para. 165) that, in principle, minority 
shareholdings below 5% are not relevant to be considered as a stand-alone theory of harm 
unless accompanied by additional rights or links. This guidance provides a useful a de minimis 
indication, offering a degree of predictability for investors holding small stakes in firms operating 
in related markets. However, the precise legal and analytical status of this 5% indication 
warrants attention. Several questions arise from the current draft, and the ECLF recommends 
that these be clarified in the final Guidelines: 

(i) Is the 5% indication, without any additional rights or links, intended to operate as a 
presumptive “safe harbour,” or is it merely an “initial screen” that can be displaced by 
evidence of incentive effects even in the absence of “additional rights"? The distinction 
is material in practice since a safe harbour provides a degree of legal certainty that a 
screen does not. 

(ii) How should the threshold be applied to instruments that are economically equivalent to 
an equity stake but that take a different legal form, such as options, convertible 

 
55  For example, the Commission decisions in Arcelik/Whirlpool (Case COMP/M.11086) and Thyssen/Krupp (Case 
COMP/M.1080); and the decision of Austria’s Federal Competition Authority in cases Saubermacher Dienstleistungs 
AG/Pölzleitner Holz GmbH JV (BWB/Z-6107) and Messezentrum Salzburg GmbH/EAFINITY Beteiligungsverwaltungs GmbH 
(BWB/Z-6594). 
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instruments, or other arrangements that may confer economic exposure without the 
formalities of share ownership? Presumably, such instruments are not relevant unless 
and until the relevant rights are exercised to confer dividend or voting rights. 

(iii) When considering the question of aggregation, a firm may hold multiple stakes in 
different entities, each below 5%, which collectively produce a material degree of 
financial exposure across a group of competitors.  

- Would businesses be right to assume that the Commission will adhere to the safe 
harbour for each of these investments, or does the Commission consider itself to 
have a degree of discretion in such a situation?  

- Similarly, when considering stakes held through affiliated entities or managed funds, 
will the Commission consider it necessary to analyse these together, even where 
the governance or structural situation indicates otherwise?  

4.2.36 A further issue arising from the 5% threshold — and from the minority shareholding framework 
more generally — is the risk of regulatory arbitrage through careful transaction sequencing. 

(i) The theoretical example is straightforward: a firm that holds a meaningful minority stake 
in a rival could, in principle, sell that stake down to below 5% in advance of notifying a 
merger, thereby avoiding scrutiny, only to rebuild the stake following clearance at a level 
below the threshold for notification as a concentration. Alternatively, a firm could 
sequence acquisitions and investment decisions to avoid merger control filing 
requirements.  

(ii) The transaction Naspers (Prosus)/Just Eat Takeaway illustrates the point. The 
Commission cleared the transaction, subject to Prosus reducing its stake in Delivery 
Hero;56 as a result, Prosus sold one part of its stake to Uber. The effect of the remedy 
was that a minority shareholding was transferred from one competitor to another. It also 
became apparent that Uber, in parallel, increased its stake in Delivery Hero to a level 
(well) above that which the Commission's commitment decision had imposed on Prosus. 
Although Uber (through its UberEats division) is a direct competitor of Delivery Hero, its 
increased shareholding required (as far as is known) no merger control scrutiny. The 
paradoxical nature of the two outcomes has not, the ECLF assumes, gone unnoticed by 
the Commission; the policy implications require careful contemplation.  

4.2.37 Should the Commission be considering additional tools to address such situations — whether 
through Article 22 EUMR call-in powers, Article 101 TFEU investigations, or other mechanisms 
— the ECLF would encourage the Commission to engage transparently with stakeholders on 
this question. 

4.2.38 Likewise, the ECLF notes that the Commission did not pursue the ideas set out in the 2014 
White Paper Towards more effective EU merger control, 57  which evaluated extending the 
EUMR's scope to non-controlling minority shareholdings. Should the Commission intend to give 

 
56 Naspers/Just Eat Takeaway (Case COMP/M.11936). 

57 European Commission, WHITE PAPER Towards more effective EU merger control, COM(2014) 449 final. The White Paper 
proposed expanding the Commission's jurisdiction to include review of potential anti-competitive effects resulting from 
acquisitions of non-controlling minority shareholdings using a “targeted and non-intrusive transparency system,” but this proposal 
was never put into effect. 
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effect to any of those (abandoned) policy objectives through the final Guidelines or future cases, 
specific and targeted consultation would be required. 

Common ownership 

4.2.39 The Draft Guidelines state (para. 166) that common ownership may reduce competitive 
incentives and that, where this is so, market share and concentration indicators may understate 
the true competitive effects of a merger. 

4.2.40 Common ownership is a pervasive feature of modern capital markets. Its prevalence raises an 
important threshold question: if common ownership exists to varying degrees in virtually all 
industries, its mere presence cannot, by itself, be sufficient to trigger competition concerns. 

4.2.41 The debate on competitive effects associated with common ownership has been intense and a 
wide range of perspectives exist. Consensus has not arrived. For instance, a study provided by 
the European Parliament’s Policy Department for Economic, Scientific and Quality of Life 
Policies, at the request of the ECON committee, concluded that  

"[i]t is far from clear whether, how, and if so to what extent common ownership raises 
concerns of coordination, tacit and/or explicit."58 

4.2.42 An analytical framework that treats common ownership as inherently concerning imposes overly 
broad review without sufficient precision in identifying the cases where actual competitive harm 
may arise. The mechanism through which common ownership may produce such an outcome, 
and the evidence required to demonstrate that it operates in a particular case, should be 
elaborated further. 

4.2.43 The Draft Guidelines refer to the decision in Dow/DuPont59 as an example of how common 
ownership has been considered in the merger control context. It is important to recall that, in 
that case,  common ownership was not investigated as a distinct theory of harm, but merely as 
one of several  “elements of context” for the SIEC-analysis.”60 The Commission did not, in that 
decision, rely on a modified HHI (or any of the other academically controversial metrics for 
common ownership) as a determinative analytical tool, nor did it develop common ownership 
into a self-standing basis for intervention. 

4.2.44 The Draft Guidelines appear to contemplate a more prominent role for common ownership in 
future assessments, suggesting that structural indicators may be adjusted where common 
ownership is present. This raises a question about consistency with the approach taken in 
Dow/DuPont and about the intended scope of the new framework. If common ownership is to 
play a more significant role than it did in that case, the final Guidelines must address limiting 
principles that would preserve the merger-specificity of the analysis and prevent the framework 
from imposing a general burden on transactions in industries characterised by prevalent 

 
58 Policy Department for Economic, Scientific and Quality of Life Policies, Barriers to Competition through Joint Ownership by 
Institutional Investors (2020), p. 90.  

59 Dow/DuPont (Case COMP/M.7932). 

60 Ibid., Annex 5, para. 81: “the Commission considers that, in general, market shares used by the Commission for the purpose 
of the assessment of the Transaction tend to underestimate the concentration of the market structure and, thus, the market 
power of the Parties, and that common shareholding in the agrochemical industry is to be taken as an element of context in the 
appreciation of any significant impediment to effective competition that is raised in the Decision.” 
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institutional ownership. The ECLF recommends that the final Guidelines address this question 
directly. 

4.3 Loss of investment and expansion competition  

4.3.1 The Draft Guidelines (paras. 170 et seq.) introduce “loss of investment and expansion 
competition” as a distinct theory of harm, holding that a merger may lead to a SIEC if it 
“significantly alters investment or expansion competition processes through the discontinuation, 
downsizing, delay or redirection of investment projects.” 

4.3.2 This is presented as harm related to product market competition (para. 169), but the Draft 
Guidelines do not identify the relationship between harm in product markets — such as loss of 
head-to-head competition or potential competition — and loss of investment or expansion 
competition. 

4.3.3 If loss of investment or expansion competition is to be retained as a distinct theory of harm, the 
final Guidelines should explain in detail when it is relevant. The analysis of product market 
competition, innovation competition, and potential competition already addresses the 
investment dimension; the ECLF therefore questions whether assessment of the latter as a 
further derivative theory of harm adds analytical value. 

4.3.4 Moreover, as currently framed, this theory of harm risks constituting an “efficiency offence” — a 
concept the Draft Guidelines must avoid. Many mergers involve changes to one or more of the 
parties’ pre-merger investment or expansion plans, and some plans are indeed “discontinued, 
downsized, delayed or redirected” for genuinely pro-competitive reasons. 

(i) For instance, assume that one of the merging parties has pre-merger plans to invest in 
new production capacity, to increase output and enter a product market where the other 
party competes or to enter a geography where that party is already present. The other, 
incumbent, party has underutilised production capacity that can serve those product- or 
geographic markets.  

(ii) The competitive effects of the parties abandoning the planned capacity extension would 
be analysed in terms of potential loss of potential competition. Assume that no 
competitive concerns are identified as part of that analysis.  

(iii) The merger enables the merging parties to better utilise the incumbent’s existing (under-
utilised) capacity to increase output, which is a genuinely pro-competitive effect, and to 
redirect planned investments to other parts of the merged firm’s business, which is also 
pro-competitive.  

4.3.5 It is critical that the new theory of harm does not serve to identify concerns because the parties 
execute such pro-competitive decisions. That would amount to an attack on efficiencies and on 
more efficient capital allocation. 

4.4 Loss of innovation competition  

4.4.1 The Draft Guidelines state (para. 177) that both “large” and “limited” dynamic competitive 
interaction between merging firms may give rise to a SIEC. As currently drafted, the situations 
giving rise to concern are near-limitless. For this part of the final Guidelines to deliver the 
necessary legal certainty, the Commission should expand on the circumstances where harm 
may arise and equally explain when concerns are unlikely. 

4.4.2 The Draft Guidelines state (para. 180) that a SIEC may arise where R&D projects or existing 
products are “discontinued, delayed, or redirected.” This is an appropriate baseline theory of 
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competitive harm. However, as noted in the ECLF Initial Observations, 61 anticompetitive effects 
must not be assumed. Discontinuation of a less promising development programme may permit 
the merged firm to concentrate resources and compete more effectively with other rivals; a delay 
may enable the merged firm to draw on additional competences available through the merger 
to “shore up” a faltering development program so that it is more effective when launched, and 
reorientation may intensify competition in adjacent or neighbouring markets. 

4.4.3 The Draft Guidelines further contend (para. 180) that dynamic competition may be harmed even 
if the merging parties pursue the R&D project and bring it to market — on the basis that the 
parties would have reduced incentives to compete. The ECLF submits that the final Guidelines 
should abandon this speculative theory, because: 

(i) The assessment of whether development projects are likely to be “discontinued, 
delayed, or redirected” is inherently fraught with a high degree of uncertainty and very 
often depends on factors that are outside the merging parties’ control (e.g., the outcome 
of testing, securing financing, etc); 

(ii) The basis for the assumption on reduced incentives post-launch is even more 
speculative and there is no basis for such elaborative speculation under the EUMR; and 

(iii) The assumption that the parties would make all the investments to launch a new product 
and then not compete vigorously does not make economic sense: there is no reason to 
think that a rational firm would undertake those investments (which the firm can only 
make with shareholder support) and then not compete to the best of its ability to recoup 
those investments. 

4.5 Loss of potential competition  

4.5.1 As explained at 3.5.2 above, EU competition law requires a potential competitor to have “real 
concrete possibilities” to enter the relevant market and compete. The Draft Guidelines’ proposed 
notion of “perceived potential competition” (paras. 196, 198, and 199) finds no basis in 
established case-law and should be removed. 

4.5.2 Should the concept be retained in the final Guidelines, considerably more exacting legal 
requirements than those in the Draft Guidelines would be necessary. For instance, perceptions 
that third parties constitute competitive threats should at most justify investigation into whether 
real concrete possibilities exist; they should not themselves constitute evidence of potential 
competition or support a SIEC finding absent proof that the perceived entrant had the incentive 
and ability to enter to the requisite legal standard. Notably, if perceptions are sufficient to 
establish a theory of harm, they must equally be sufficient as evidence of countervailing 
competitive threat. 

4.6 Foreclosure  

Customer foreclosure 

4.6.1 The Draft Guidelines include a brief section on customer foreclosure (para. 211.b)) that provides 
no guidance or thresholds as to what constitutes a “critical customer base” or an “important 
customer” for the purposes of establishing ability to foreclose. The NHMGs offered greater 
clarity, noting the relevance of the downstream firm’s share of the upstream market as a 

 
61 ECLF Initial Observations, para. 4.3.2. 
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purchaser. 62  The omission of any indicative threshold or structural indicator reduces 
predictability for merging parties and their advisers. 

4.6.2 The ECLF recommends that the final Guidelines include indicative criteria for assessing when 
a downstream firm constitutes a sufficiently important customer that its integration with an 
upstream supplier could give rise to a credible customer foreclosure concern. The downstream 
firm's share of purchases in the upstream market, and the availability of alternative customers 
for upstream rivals, should be explicitly identified as key factors. 

Ability to foreclose: “safe harbour” 

4.6.3 The Draft Guidelines provide no safe harbour for non-horizontal mergers. The NHMGs stated 
that foreclosure was “unlikely” where the merged entity would have a post-merger market share 
below approximately 30% in the upstream or downstream market. 63  The absence of any 
equivalent threshold in the Draft Guidelines adds to uncertainty in the assessment of non-
horizontal transactions. 

4.6.4 Consistent with the Draft Guidelines’ approach to horizontal mergers,64 and with guidance on 
“affected markets” in the Implementing Regulation and the Notice on Simplified Procedure, the 
ECLF recommends including in the final Guidelines a new paragraph, after current paragraph 
219, clarifying that:  

“The following market structures indicate that a merger does not give rise to a SIEC: 

a. The merging parties are in a vertical relationship,65 and 

i. The market share post-merger of the new entity on the upstream market 
is below 30%, and merging parties active in the downstream market hold 
a purchasing share of less than 30% of upstream inputs;66 

ii. The market share post-merger of the new entity on each of the upstream 
and the downstream markets is below 35%;67 

iii. The market share post-merger of the new entity on one market is below 
50%, and below 10% on all other vertically related markets;68 or 

iv. The market share post-merger of the new entity on both the upstream 
and downstream markets is below 50%, the HHI delta is below 150 on 
both the upstream and downstream markets, and the smaller merging 
party in terms of market share is the same in the upstream and 
downstream markets; or69 

 
62 NHMGs, paras. 58 et seq. 

63 NHMGs, para. 25. 

64 As described at 4.2.4 above. 

65 Notice on Simplified Procedure, para. 5(ii). 

66 Notice on Simplified Procedure, para. 5(d)(ii)(bb).  

67 Notice on Simplified Procedure, point 8(b)(i); this screen encompasses also that in point 5(d)(ii)(aa) 

68 Notice on Simplified Procedure, point 8(b)(ii) 

69 Notice on Simplified Procedure, para. 5(d)(ii)(cc).  
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b. The merging parties are active on closely related neighbouring markets, and the 
market share post-merger of the new entity on those markets is below 30%.70” 

4.6.5 In addition, as noted above at 4.2.4, the ECLF asks for an empirical recalibration of soft safe 
harbours based on decisional practice (including non-horizontal cases).  

Ability to replicate bundling strategies 

4.6.6 The Draft Guidelines merely observe (para. 224) that single-product rivals “may combine their 
offers” but do not systematically address the conditions under which such counterstrategies are 
likely to be effective. 

4.6.7 The ECLF recommends that the final Guidelines require the Commission to assess, as part of 
the ability-to-foreclose analysis, whether rival firms could realistically counteract the foreclosure 
through their own bundling, partnerships, or other means. The guidance in the NHMGs71 should 
be carried forward to the final Guidelines, particularly given the emphasis the GE/Honeywell 
judgment72 places on the significance of rivals' reactions. 

Decarbonised inputs, raw materials or recycling capabilities 

4.6.8 The Draft Guidelines provide no methodology for assessing sustainability-specific raising rivals’ 
costs and no specific evidentiary guidance for “green input” foreclosure, nor do they offer 
examples for measuring non-price harms in these settings beyond general references (paras. 
20, 23, and 233 et seq.). 

4.6.9 As noted in the ECLF’s Initial Observations,73 the final Guidelines would benefit from including 
specific guidance on sustainability-related raising rivals’ costs, e.g., where “green” inputs are 
more expensive, and price effects may manifest as (quality/ESG attributes) non-price 
parameters — and on the quantification, in such cases, of upstream losses and downstream 
gains.  

Dynamic foreclosure incentives 

4.6.10 The Draft Guidelines introduce a new section on “dynamic incentives” (paras. 239–242), 
representing a doctrinal innovation premised on the notion that foreclosure incentives may exist 
not to capture immediate gains but to strengthen, entrench, or extend [the merged entity's] 
market power over time. Such incentives are described as “particularly relevant in markets 
where competitive viability depends on achieving or maintaining a critical level of scale, data, or 
customer reach, and where competitive advantages tend to be self-reinforcing.” The breadth of 
this concept is compounded by the absence of any limiting principle. 

4.6.11 The ECLF invited the Commission in its Initial Observations to articulate the legal standard 
distinguishing dynamic competition harms from elimination of potential competition, and to 
provide guidance for measuring dynamic harms in non-price dimensions.74 The Draft Guidelines 
set out concepts and cross-references but do not provide the standards or quantitative proxies 
the ECLF proposed. The ECLF recommends that these be included in the final Guidelines; 

 
70 Implementing Regulation, Annex 1, Section 6.3(b). 

71 NHMGs, paras. 115-118. 

72 General Electric Company v Commission, Case T-210/01, ECLI:EU:T:2005:456. 

73 ECLF Initial Observations, para. 5.2.5.  

74 ECLF Initial Observations, para. 4.2.5. 
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without them, the concept risks becoming a catch-all that infers incentive without rigorous 
evidence. 

4.6.12 There is also material overlap between dynamic foreclosure incentives (paras. 239–240) and 
the analysis of entrenchment (paras. 252–259), both of which focus on self-reinforcing market 
power, network effects, and barriers to entry. The final Guidelines should delineate the 
boundaries between these theories to prevent duplicative analysis and to ensure that each rests 
on a distinct legal and analytical foundation. 

4.6.13 The same concern applies to the treatment of network effects, multi-homing, and inter-
ecosystem rivalry: the final Guidelines should set out the practical standards or proxies for these 
concepts once and cross-refer to them consistently across the foreclosure, entrenchment, and 
ecosystem sections. 

Dynamic customer foreclosure incentives 

4.6.14 The Draft Guidelines’ statement (para. 242) that customer foreclosure “may also result in 
reduced scale or innovation incentives of the merged entity's upstream rivals” is potentially far-
reaching. The further contention that “the merged entity may also purchase inputs from an 
upstream rival at a lower price to an extent that it would harm the ability of the upstream rivals 
to continue innovating” is particularly concerning: it suggests that vigorous buy-side negotiation 
could itself constitute a form of customer foreclosure, a position that would conflict with the 
Commission's own recognition elsewhere that buyer power can be pro-competitive. 

4.6.15 This dynamic harm theory should be qualified. The final Guidelines should clarify that the mere 
exercise of negotiating leverage to obtain lower input prices does not constitute customer 
foreclosure, absent evidence that the resulting terms would render upstream rivals unable to 
compete effectively or to invest at a level necessary to maintain viable operations. That 
distinction is essential to preserve the pro-competitive effects of vertical integration and vigorous 
purchasing negotiations. 

Leveraging or rent extraction effects 

4.6.16 The Draft Guidelines introduce a distinction between “leveraging effects” and “rent extraction 
effects” (paras. 244–245). The dual framing of input foreclosure as both “leveraging” and “rent 
extraction” is a meaningful doctrinal extension.  

4.6.17 The rent extraction variant — under which the Commission may assess harm “in the market for 
the foreclosed product irrespective of whether rivals are weakened in the market where they 
compete” — extends the scope of input foreclosure theory beyond traditional vertical leveraging. 
Under this approach, the Commission could identify competitive concerns even where 
downstream competition is not materially affected, provided the merged entity can impose 
higher prices on rival downstream purchasers. This extension finds limited support in prior 
decisional practice and no explicit endorsement in case-law. It also risks conflating merger 
review with the assessment of abusive exploitation, which is adequately addressed by Article 
102(a) TFEU. 

4.6.18 The ECLF recommends that the rent extraction theory be abandoned altogether or, at minimum, 
more precisely delimited. At minimum, the final Guidelines should clarify that this theory 
requires, as a threshold matter, that the merged entity's increased bargaining leverage is 
merger-specific and that the resulting price increase is of sufficient magnitude to significantly 
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impede the competitive process. Absent such safeguards, any vertical merger involving a firm 
with a strong upstream market position could in principle attract a rent extraction concern. 

Perceived threats of foreclosure 

4.6.19 The Draft Guidelines state (para. 247) that “a threat of foreclosure may be sufficient to deter 
entry or discourage investment by rivals or potential entrants, even if the foreclosure strategy is 
not ultimately implemented.” This amounts to a basis for identifying anticompetitive effects from 
hypothetical foreclosure that never actually occurs — a position that stretches prospective 
analysis beyond permissible limits. 

4.6.20 The ECLF recommends that this notion be removed from the final Guidelines. Merger control is 
inherently forward-looking, but it requires demonstrating that a SIEC is “more likely than not” to 
materialise.75 A theory that harm may arise from the mere threat of a foreclosure strategy that 
the merged entity may or may not pursue is difficult to reconcile with that standard of proof and 
risks exposing a broad range of vertical and conglomerate transactions to challenge on 
speculative chains of causation. 

Cumulation of effects 

4.6.21 The statement at paragraph 248 of the Draft Guidelines that foreclosure effects “can be 
exacerbated when they are combined with other anticompetitive effects arising from the 
elimination of direct, innovation or potential competition between the merging parties, 
entrenchment or with a finding of coordinated effects” also warrants scrutiny. 

4.6.22 The final Guidelines should clarify that cumulation of effects is permissible only where each 
individual theory of harm is sufficiently substantiated. Cumulation must not become a 
mechanism for compensating for weaknesses in any individual theory. While it is legitimate to 
consider the totality of a merger's effects, permitting a SIEC finding based on the aggregation 
of individually insufficient theories would raise serious due process concerns. 

Holistic assessment of effects 

4.6.23 The Draft Guidelines state (para. 249) that foreclosure effects will be assessed “holistically.” 
While this is conceptually sound, the draft does not specify how the Commission will weigh 
competitive effects at distinct levels of the value chain or ensure that the cumulation of effects 
across multiple levels does not result in double-counting. The ECLF recommends that the final 
Guidelines address this. 

4.6.24 The further statement at paragraph 249 that “foreclosure can also make rivals less resilient by 
exposing them to market power and potential unreliability of alternative sources of supply” 
introduces a resilience consideration into the effects analysis that has no anchor in the EUMR's 
legal text or in established case-law. The ECLF recommends that this notion be removed or, at 
minimum, constrained by clearly stated limiting principles. 

4.7 Entrenchment of a dominant position  

4.7.1 The Draft Guidelines invoke ecosystems across multiple sections, yet the concept remains 
undefined and without a clear analytical framework, creating uncertainty as to when ecosystem 
analysis applies and how it relates to established theories of harm. As the ECLF noted in its 

 
75 EUMR, recital 6, and Commission v CK Telecoms UK Investments Ltd, Case C-376/20 P, EU:C:2023:561, para. 87. 
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previous submission, 76  greater clarity is necessary to assist parties in understanding how 
ecosystem considerations will be applied. 

4.7.2 This uncertainty extends through the assessment framework. The Draft Guidelines do not 
clearly indicate when ecosystem strengthening becomes sufficiently significant to amount to a 
SIEC, how ecosystem-related counterfactuals should be structured and constrained, or how 
remedies should be designed in cases involving ecosystem dynamics. Taken together, these 
gaps significantly reduce predictability across the assessment process. 

4.7.3 The expansion of ecosystem-based reasoning risks shifting the balance between investigative 
discretion and evidentiary rigour. Ecosystem theories frequently involve complex interactions 
across multiple products, services, and user groups and have the potential to broaden 
significantly the range of considerations relevant to the Commission’s assessment. If ecosystem 
dynamics are to play a greater role in merger review, that must be accompanied by clearer 
limiting principles to ensure legal certainty and consistent application. 

4.7.4 While the Draft Guidelines focus primarily on potential harm, ecosystem integration may also 
generate significant efficiencies, including interoperability benefits, reduced transaction costs, 
and innovation gains. These should receive equal analytical weight, consistent with the 
Commission’s stated commitment to a balanced overall assessment. 

 
Definition and scope 

4.7.5 The Draft Guidelines use the term “ecosystem” as a descriptive shorthand for closely related 
markets (e.g., para. 252) in the context of entrenchment of dominance, but without defining the 
concept or specifying when ecosystem-based analysis is engaged. Ecosystem considerations 
are not developed as a standalone analytical framework; they appear only implicitly, embedded 
within broader theories of harm. 

4.7.6 This matters because the concept materially broadens the Commission's analytical field and 
has so far been developed through limited precedent. Without clear limiting principles, it creates 
a significant risk of over-enforcement and places merging parties in an uncertain evidentiary 
position, unable to anticipate the scope of the concern or structure an effective defence. 

4.7.7 To guard against this risk, the ECLF considers that the ecosystem concept should be 
constrained in three ways: 

(i) Ecosystem analysis should be limited to digital mergers. Outside the digital context, the 
concept risks becoming infinitely broad, capable of application to any commercial 
relationship involving different layers in a value chain. The economic characteristics that 
justify ecosystem analysis – network effects, switching costs, interoperability 
constraints, data advantages, and platform intermediation – are most clearly present in 
digital markets. 

(ii) Ecosystem analysis should not replace the process of market definition but should 
merely identify adjacent areas of commercial relevance where the Commission is 
concerned about theories of harm arising from either traditional leveraging or 
entrenchment theory. If the ecosystem concept is analytically coherent, it must cut both 
ways: criteria are needed to distinguish between anti- and pro-competitive effects. In 
particular, the final Guidelines should distinguish between pro-competitive consumer 
preference for an integrated offering and anti-competitive switching barriers. A 
consumer's decision to remain within an ecosystem because it is convenient, 

 
76 ECLF Initial Observations, para. 6.6. 
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interoperable, or offers a smoother user experience should not be equated with lock-in 
or coercion. The ECLF has previously noted 77  that it would be reasonable and 
proportionate for the Commission also to recognise that the ecosystem concept may 
also explain why a transaction is not anti-competitive having regard to the wider industry 
in which a merger takes place. 

(iii) Even where a digital ecosystem has been identified, the ability-incentive-effects 
framework should continue to operate as a filtering device. That well-established 
analysis disciplines non-horizontal merger review; its displacement cannot be justified 
simply by labelling a set of markets as an ecosystem. 

4.7.8 A further question on which guidance is needed concerns the competitive constraints that may 
limit market power within an ecosystem. The Commission's willingness to use ecosystem theory 
to expand the scope of its intervention should be matched by a comparable willingness to 
identify potential sources of direct and indirect competitive constraint across the ecosystem.  

4.7.9 This may include competition from rival ecosystems, standalone providers, multi-homing by 
users, interoperability solutions, or expansion by firms operating in adjacent markets. Where 
consumers have genuine alternatives across or outside a particular ecosystem, the competitive 
constraints on market power may be substantially different. In particular, the availability of 
switching between ecosystems, or other credible alternatives, may have direct implications for 
the assessment of market power and the likelihood of competitive harm. The criteria for taking 
such constraints into account should be explained for the purposes of legal certainty. 

Materiality threshold 

4.7.10 The Draft Guidelines identify no threshold at which ecosystem-related effects become 
sufficiently significant to constitute a SIEC — one of the most consequential gaps for legal 
certainty in the Draft Guidelines. 

4.7.11 The entrenchment theory of harm extends ecosystem-based reasoning without providing the 
analytical structure needed to constrain it. This concern is particularly acute at paragraph 253, 
where the Commission asserts that market power will be assessed “not only in individual 
markets but also in the context of an ecosystem” — without defining “ecosystem” anywhere in 
the Draft Guidelines or explaining when this broader lens applies. Ecosystem effects may be 
pro- or anticompetitive, yet the draft provides no framework for distinguishing between the two. 
The traditional ability-incentive-effects framework that disciplines non-horizontal analysis has 
been set aside — no conduct is required, no incentive to foreclose need be shown — but no 
alternative analytical model has been put in its place. 

4.7.12 As emphasised in the ECLF Initial Observations, entrenchment differs from the customer 
foreclosure scenario in the NHMGs only in that it does not require specific abusive market 
conduct.78  Relying on a structural change in market structure as the trigger for competition 
concerns cannot justify dispensing with the other NHMG factors. Nor does the entrenchment 
theory alter the legal standard: the test is not whether a merger strengthens a dominant position 
but whether it results in a SIEC.79 The final Guidelines must make explicit that the entrenchment 

 
77 ECLF Initial Observations, para. 6.6(ii). 

78 ECLF Initial Observations, para. 6.11.  

79 See, e.g. Judgment of the European Court of Justice of 15 February 2005 in Case C-12/03 P, Commission v Tetra Laval, 
EU:C:2005:87, paragraph 43; and Judgment of General Court in Case T-64/20, Deutsche Telekom v Commission, 
ECLI:EU:T:2024:815, para. 193, where the General Court clarifies the relationship between dominance and the SIEC test by 
stipulating that “the fact that a concentration would create or strengthen a dominant position is not, in itself, sufficient for 
that concentration to be regarded as incompatible with the internal market, provided that it would not significantly impede 
effective competition in the internal market or in a substantial part of it” [emphasis added].  



38 

theory operates within — and does not lower — that standard and must specify what showing 
is required beyond structural reinforcement of barriers to entry. 

4.7.13 Taking this together, three specific limits are currently absent: 

(i) A market share increment is a necessary but not sufficient condition for establishing a 
SIEC. The draft provides no guidance on what further showing bridges that gap.80 

(ii) The fact that rivals are disadvantaged does not in itself establish a SIEC. Where the 
Commission relies on harm to competitors, the final Guidelines should specify what type 
of disadvantage is legally relevant. The as-efficient competitor test may provide a useful 
limiting principle, which is arguably even more appropriate in the context of an ex-ante 
merger review than it is in the context of an ex-post case brought under Article 102 
TFEU.  

(iii) A clear line must be drawn between anticompetitive harm and the outcome of more 
effective competition. Where rivals lose market position because the merged entity 
innovates more, scales more efficiently, or offers a better-integrated product, that is 
competition on the merits. This distinction goes to differentiating anticompetitive lock-in 
from procompetitive customer preference.81 Treating such outcomes as a SIEC would 
risk penalising the very conduct competition policy is designed to encourage. 

4.7.14 Without these limits, the ecosystem framing risks producing merger prohibitions grounded in 
structural inference and speculation rather than demonstrated harm. Such broad discretion to 
challenge acquisitions by large platforms, without establishing what will happen to competition, 
is not afforded under the EUMR or the case-law.  

4.7.15 The Booking/eTraveli case illustrates this point clearly: the General Court heard the case in July 
2025,82 with judgment expected in the second half of 2026, around the time the Guidelines are 
to be finalised. Codifying an entrenchment theory that is currently under judicial scrutiny — 
before the Court has ruled on its legal basis and evidentiary requirements — risks embedding 
an approach that may require revision. The ECLF invites the Commission to await the General 
Court's judgment before giving this theory definitive expression in the final Guidelines. 

4.8 Coordination  

Tacit, not explicit, coordination 

4.8.1 The Draft Guidelines discuss (paras. 116, 260 and 261) coordinated effects in terms of both 
“tacit” and “explicit” coordination. References to “explicit” coordination introduce confusion as to 
the forms of coordination cognisable under the EUMR and risk enforcement overreach. 

4.8.2 References to “explicit” coordination should be deleted from the final Guidelines to avoid any 
suggestion that the coordinated effects assessment has been broadened beyond the limits 
established by the EU courts. The case-law confirms that the EUMR is concerned only with the 

 
80 ECLF Initial Observations, para. 6.11(iii). 

81 ECLF Initial Observations, para. 6.12. 

82 Booking Holdings/eTraveli Group (Case COMP/M.10615); appeal pending in Booking Holdings Inc. v Commission, Case T-
1139/23. 
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possibility of tacit coordination83 — not explicit coordination,84 which falls within the scope of 
Article 101 TFEU and outside that of the EUMR. 

Legal standard based on Airtours 

4.8.3 The Draft Guidelines restate the Airtours criteria (para. 263). The ECLF recommends that the 
final Guidelines should, in line with established case-law, incorporate three important 
clarifications. 

(i) The purpose of an analysis of coordinated effects under the EUMR is not merely to 
determine whether a concentration involves coordination risks, but whether such risks 
are likely to “significantly impede effective competition.” The Airtours criteria were 
formulated for that specific objective and that test was endorsed in Bertelsmann and 
Sony v Impala.85  The Draft Guidelines should emphasise that those criteria may be 
necessary, but not sufficient, to establish a SIEC, since the EUMR applies only to anti-
competitive coordinated effects arising from a collective dominant position.86  

(ii) The tacit coordination must involve an oligopoly of firms that, collectively, hold a 
dominant position87 and must give rise to (or strengthen) incentives for those firms “to 
adopt on a lasting basis a common policy on the market.” This criterion is not apparent 
from the Draft Guidelines and should be made clear.  

(iii) The Airtours-criteria must not be applied mechanistically as a “checklist” but should, as 
the Court of Justice has held, be assessed against “the overall economic mechanism of 
a hypothetical tacit coordination” — in other words, a theory of harm that considers the 
concentration at issue and the industry in which it occurs.88 

4.8.4 The Draft Guidelines state (para. 264) that the conditions for coordinated effects “may either 
pre-date the merger or result from the merger. In this respect, the Commission considers the 
changes that the merger brings about.” The Commission should naturally consider merger-

 
83 Airtours v Commission, Case T-342/99, EU:T:2002:146, para. 61; Bertelsmann AG and Sony Corporation of America v 
Independent Music Publishers and Labels Association (Impala), Case C-413/06 P, ECLI:EU:C:2008:392. 

84 Except for an analysis of potential spillover effects from full function joint ventures, which does not seem to be the focus of the 
sections of the Draft Guidelines dealing with coordination.  

85 Bertelsmann AG and Sony Corporation of America v Independent Music Publishers and Labels Association (Impala), Case C-
413/06 P, ECLI:EU:C:2008:392, para. 120: “In the case of an alleged creation or strengthening of a collective dominant position, 
the Commission is obliged to assess, using a prospective analysis of the reference market, whether the concentration which 
has been referred to it will lead to a situation in which effective competition in the relevant market is significantly 
impeded by the undertakings which are parties to the concentration and one or more other undertakings which together, in 
particular because of the correlative factors which exist between them, are able to adopt a common policy on the market” 
[emphasis added]. 

86 Ibid., para. 122 “[a] collective dominant position significantly impeding effective competition in the common market or a 
substantial part of it may thus arise … without having to enter into an agreement or resort to a concerted practice within the 
meaning of Article [101TFEU]; and 123: “[u]nless they can form a shared tacit understanding of the terms of the coordination, 
competitors might resort to practices that are prohibited by Article [101] TFEU in order to be able to adopt a common policy on 
the market.” 

87 EUMR, recital 25: “[t]he notion of "significant impediment to effective competition” in Article 2(2) and (3) should be interpreted 
as extending, beyond the concept of dominance, only to the anti-competitive effects of a concentration resulting from 
the non-coordinated behaviour of undertakings which would not have a dominant position on the market concerned. [emphasis 
added]” 

88 Bertelsmann AG and Sony Corporation of America v Independent Music Publishers and Labels Association (Impala), Case C-
413/06 P, ECLI:EU:C:2008:392, para. 125. 
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specific changes; however, the final Guidelines should clarify the nature of changes that are 
relevant in this context. 

4.8.5 The final Guidelines should clarify how the Commission will identify and quantify the merger-
specific increment in the coordinated effects analysis. This may in part be achieved through 
expansion of the Airtours criteria as suggested above, but the final Guidelines should also 
elaborate on the balancing between a coordinated effects theory of harm and possible theories 
of benefit. 

Reaching coordination terms 

4.8.6 The Draft Guidelines (para. 267(a)) state that a “reduction in the number of significant firms in 
the market may give rise to coordinated effects” [emphasis added]. The notion of a “significant” 
firm is vague (and not included in the HMGs). 

4.8.7 The ECLF recommends that the final Guidelines explains the notion of a “significant” firm, 
especially since the Draft Guidelines do not provide any reference to past cases that justifies 
such stricter approach. 

4.8.8 The Draft Guidelines (para. 267(c)) state that “similarities in terms of cost structure, market 
presence, capacity levels or levels of vertical integration can make it easier for firms to align 
incentives or reach an understanding on the terms of coordination.”  

4.8.9 The ECLF recommends that the final Guidelines should clarify the benchmark that the 
Commission will apply in assessing such similarities. While it may not be possible to include 
every player active in the relevant market in the analysis, the Commission should equally ensure 
that they will consider several players representing at least a substantial part of the relevant 
market. 

4.8.10 The Draft Guidelines (para. 268) assert that “[a] history of coordination among firms (such as a 
prior finding or a cartel in the industry) is a strong indicator that a market is vulnerable to 
coordination,” and that a prior finding of coordination “suggests that the market characteristics 
are inherently conducive to anticompetitive coordination.” The ECLF submits that these are 
unsound presumptions that should be removed from the final Guidelines. 

4.8.11 Indeed, the ECLF's experience supports the opposite: a prior finding of explicit cartel-like 
coordination suggests rather that market characteristics do not lend themselves to tacit 
coordination — precisely because the parties required explicit mechanisms (meetings, 
communications, and enforcement arrangements) to reach common understandings, monitor 
adherence, and discipline deviations. A finding of past coordination may legitimately motivate 
investigation into whether a subsequent merger gives rise to coordinated effects risks, but it 
must not create a presumption; the analysis must be transaction-specific, prospective, and 
focused on how the merger could alter the factors that determine the state of competition.89 

4.8.12 The Commission’s own review in NKT/ABB High Voltage Cable Business90 is instructive. Three 
years prior to that transaction, the Commission had held the merging parties and other cable 
manufacturers liable for an infringement of Article 101 TFEU for participating in a cartel lasting 
nearly a decade. Notwithstanding this recent history, the Commission conducted a detailed 
coordinated effects analysis and concluded that the transaction was not likely to make 
coordination more likely or more stable. 91  The market test confirmed that several market 

 
89 Ryanair Holdings plc v Commission, EU:T:2010:280, Case T‑342/07, paras. 27 and 44. 

90 NKT/ABB High Voltage Cable Business (Case COMP/M.8239). 

91 Ibid., paras. 101 et seq. 
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features — volatile demand, complex project-based sales, and heterogeneous products — 
made it difficult to reach or sustain coordinated outcomes. Critically, the Commission found that: 

“In particular, there is volatile demand, complex project-based sales and 
heterogeneous products. Whilst it does not appear that these conditions have changed 
appreciably since the time of the infringement, the previous cartel agreement was 
underpinned by periodical meetings and contacts by e-mail, telephone or fax; 
without such monitoring and enforcement mechanisms it would be more difficult to 
reach or sustain a collusive outcome given the characteristics of the market.” 92 
[emphasis added] 

4.8.13 The Commission further found that, given “limited transparency, it could be difficult for any co-
ordinated outcome to be monitored effectively and therefore sustained.” 93  In other words, 
market characteristics alone demonstrated that the Airtours-criteria were unlikely to be satisfied 
— notwithstanding the prior cartel finding. This outcome is entirely consistent with the 
proposition that a history of explicit coordination does not give rise to a presumption of 
vulnerability to tacit coordination. 

4.8.14 The HMGs (para. 43) appropriately capture the relevance of past coordination.94  The final 
Guidelines should adopt that measured formulation — which requires actual analysis of whether 
market characteristics have changed — rather than the presumptive language of the Draft 
Guidelines, which risks lowering the evidentiary threshold for coordinated effects findings 
beyond what the Courts have established. 

4.8.15 The Draft Guidelines (para. 268) also state that “Other indicators [in addition to evidence of past 
coordination] such as price parallelism, high and stable margins and stable market shares over 
a long period of time can suggest existing coordination.”  

4.8.16 The ECLF recommends that this statement also be removed. There is no intrinsic connection 
between price parallelism, stable margins, or stable market shares and coordination. If any such 
language is retained, the final Guidelines should at least make clear that these factors do not 
give rise to a presumption of coordinated effects. 

Monitoring and deterrence 

4.8.17 The Draft Guidelines (para. 279) state that “retaliation that manifests itself after a significant 
time lag is less likely to offset the benefits from deviating.” While the general principle is 
indisputable, additional clarifications are necessary. 

4.8.18 The ECLF recommends that the final Guidelines include a caveat accounting for a sector-
specific approach to “timeliness,” like what is done for theories of benefit, for markets 
characterized by infrequent/irregular bidding processes. The key issue is not the duration of 
time as such, but rather whether deviation/retaliation is undertaken at a relevant point in time. 
For instance, in a bidding market, there may be several months (or more) between bidding 

 
92 Ibid., para 107.  

93 Ibid., para 108. The market test also confirmed that the merger would not significantly increase symmetry in the market; Asian 
players (who previously had colluded to stay out of Europe) had entered; and neither merging party had been indicated to be a 
maverick player. 

94 HMGs, para. 42: “In assessing the likelihood of coordinated effects, the Commission takes into account all available relevant 
information on the characteristics of the markets concerned, including both structural features and the past behaviour of firms. 
Evidence of past coordination is important if the relevant market characteristics have not changed appreciably or are not likely to 
do so in the near future). Likewise, evidence of coordination in similar markets may be useful information.” That approach formed 
the basis for the Commission’s analysis in MOL/OMV Slovenija (Case COMP/M.10438), para. 291, which is referenced in the 
Draft Guidelines (footnote 347); that case does not support the presumptive approach of the Draft Guidelines.  
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opportunities. In such circumstances, occasions for both deviation and retaliation are 
structurally not timely. 

4.9 Other anticompetitive effects  

Access to commercially sensitive information 

4.9.1 The Draft Guidelines state (para. 286) that access to competitively sensitive information (CSI) 
“may lead to a SIEC even in the absence of foreclosure,” treating CSI as a standalone theory 
of harm. This extends beyond the NHMGs and relevant decisional practice, which address CSI 
within the framework of vertical foreclosure.95 

4.9.2 If access to CSI is retained as a stand-alone theory of harm, the final Guidelines should clarify 
what must be demonstrated to establish a SIEC on that basis, namely that the merged firm 
through the merger: 

(i) Gains access to rivals’ CSI, which provides a significant, merger-specific, competitive 
advantage;  

(ii) Has the ability to use the CSI to put rivals at competitive disadvantage 

(iii) Has the incentive to use the CSI to that end; and  

(iv) The resulting harm is significant, not merely theoretical.  

4.9.3 This was the approach adopted by the Commission in Apple/Shazam,96 where the Commission 
recognised the merged entity’s ability to access rivals’ CSI but nonetheless cleared the 
transaction, finding neither a credible incentive to exploit that information nor any material 
anticompetitive effects arising from its potential use. 

4.9.4 Apple/Shazam confirms that access to CSI is not sufficient to establish a SIEC absent evidence 
of a credible incentive to exploit that information and likely anticompetitive effects. The theory 
must therefore be assessed within the established ability–incentive–effect framework, including 
where a standalone CSI theory is advanced. 

Portfolio effects 

4.9.5 The Draft Guidelines (para. 289) treat portfolio effects as a distinct theory of harm where 
mergers combine products in different markets sold to the same customers, potentially giving 
the merged entity stronger bargaining leverage vis-à-vis those customers even absent classical 
foreclosure. The analysis of portfolio effects in the Draft Guidelines is thin and does not articulate 
any mechanism of harm to the competitive process. Two specific mechanisms are identified: 

(i) Increasing the cost to retailers of de-listing the merged entity’s products; and  

(ii) Increasing the cost and risk of patent litigation for rivals.  

4.9.6 Under this theory, the Draft Guidelines purport to identify a SIEC in the absence of any reduction 
in the number of competitors, any foreclosure, or even the entrenchment of a dominant position 

 
95 NHMGs, paras. 78-80. 

96 Apple/Shazam (Case COMP/M.8788), paras. 196 et seq. 
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articulated elsewhere in the Draft Guidelines. Absent those harms to competition, it is hard to 
understand how a SIEC could arise. 

4.9.7 The theory of harm investigated in Mars/Kellanova97  is illustrative. Four specific points are 
pertinent:  

(i) The theory was premised on a mere “substantial strengthening of bargaining power” 
standard, meaning effectively the absence of any minimum threshold of market power 
created or strengthened by the merger. The implication is that mergers that substantially 
strengthen bargaining power might give rise to a SIEC. That is inconsistent with the 
EUMR, and other parts of the Draft Guidelines, which recognize that market power is a 
pre-requisite for harm.98  

(ii) The theory did not articulate a market (or markets) on which a SIEC was said to arise, 
instead relying on the concept of a “portfolio,” and the overarching commercial dynamic 
between the merged entity and its customers. This is too nebulous a standard to be 
applied under the EUMR.  

(iii) The theory did not quantify the potential harm to consumers: it postulated higher prices 
or worse terms but did not quantify the increase in prices (or worsening of commercial 
terms). Mergers that may have the effect of increasing prices should not be allowed 
unfettered, but it is necessary to estimate and articulate harm to consumers, as a basis 
for intervention.  

(iv) The theory did not articulate how a strengthened bargaining position was to be 
reconciled with the SIEC test. That is a fundamental requirement under the EUMR.  

4.9.8 The Commission must establish, based on a sufficiently cogent and consistent body of 
evidence, that a transaction “more likely than not” gives rise to a SIEC. 99  Where multiple 
theories are relied upon, the overall finding must be supported by sufficiently convincing 
evidence and a coherent body of analysis; cumulation cannot compensate for weaknesses in 
individual theories, even where those theories arise from related commercial dynamics. The 
decision in Booking/eTraveli Group,100 illustrates the analytical overlap: the concerns identified 
combined elements of enhanced bargaining leverage with potential exclusionary effects, but the 
absence of a clearly defined analytical boundary between those theories risks blurring the 
evidentiary requirements applicable to each. 

4.9.9 The ECLF recommends that the final Guidelines clarify that a SIEC under a portfolio effects 
theory can arise only where: 

(i) Harm is identified on clearly defined relevant markets, rather than in relation to a 
“portfolio” and overarching commercial dynamics between the merged entity and its 
customers;  

(ii) The merged firm will hold a specified minimum threshold of market power because of 
the merger, rather than the vague “substantial increase in bargaining leverage”; 

 
97 Mars/Kellanova (Case COMP/M.11753). 

98 See at 3.4 above. 

99 Commission v CK Telecoms UK Investments Ltd., Case C-376/20 P, EU:C:2023:561, para. 87, 107. 

100 Booking Holdings/eTraveli Group (Case COMP/M.10615); appeal pending in Booking Holdings Inc. v Commission, Case T-
1139/23. 
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(iii) Harm to consumers can be reasonably quantified, beyond generic impact on higher 
prices or degraded commercial terms); and  

(iv) The link between the substantial increase in bargaining leverage and the SIEC test can 
be clearly established.  

4.9.10 These requirements will discipline the analytical approach and ensure that intervention in 
portfolio mergers is confined to cases where clear anticompetitive effects can be demonstrated. 

5 BENEFITS FROM MERGERS (EFFICIENCIES) 

5.1 Introduction 

5.1.1 Section 5 addresses the treatment of efficiencies and other benefits from mergers set out in 
Part II.C of the Draft Guidelines.  

(i) Section 5.1 sets out general observations applicable across the efficiencies framework, 
including guidance on calibrating efficiency submissions, recognition of non-EU 
efficiencies, and the relationship between remedy design and efficiencies.  

(ii) Section 5.2 addresses the assessment of direct efficiencies, covering the taxonomy of 
direct synergies, verifiability, merger specificity, and benefit to consumers.  

(iii) Section 5.3 addresses the assessment of dynamic efficiencies, including additional 
categories of dynamic synergy, the verifiability standard, merger specificity, consumer 
benefit, and the treatment of resilience and sustainability-related benefits.  

(iv) Section 5.4 addresses the balancing of benefit and harm, including symmetric 
application of the balancing framework, the Commission's margin of discretion, temporal 
considerations, and the treatment of out-of-market and collective benefits. 

5.1.2 The ECLF welcomes the significant effort reflected in the Draft Guidelines in recognising the 
material role that efficiencies can play in the merger assessment framework and in creating a 
structured approach for that assessment. It notes with appreciation that many of the suggestions 
set out in the ECLF Initial Observations have been reflected in the Draft Guidelines.101 

5.1.3 The ECLF invites the Commission to clarify how and when it will guide notifying parties on the 
magnitude and nature of the harm that claimed efficiencies need to offset, including whether 
and how the efficiency evidence falls short of that threshold.102  This would assist parties in 

 
101 Including, inter alia, (i) the openness towards assessing efficiency claims also in the prenotification phase (para. 36); (ii) the 
introduction of a balancing framework between theories of harm and theories of benefit (para. 339 ff.); (iii) a clear identification of 
accepted categories of efficiencies (paras. 299-302 and 325); (iv) the openness towards the assessment of out-of-market 
efficiencies (para. 357); (v) the openness towards a sector-specific approach to the timeline for efficiencies (para. 328); and (vi) 
guidance on what constitutes suitable evidence for the claimed efficiencies (paras. 309 and 330). 

102 If possible, such clarifications should also be reflected in an updated version of the DG Competition Best Practices on the 
conduct of EC Merger Proceedings of 20 January 2004. 
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assessing whether efficiency submissions merit the substantial resources required to prepare 
them. 

5.2 Assessment of direct efficiencies  

Taxonomy of direct synergies 

5.2.1 The ECLF invites the Commission to clarify whether any hierarchy exists among the synergies 
listed by the Draft Guidelines (para. 302) and, if so, to specify that hierarchy in the final 
Guidelines together with the criteria on which it is based. 

Verifiability 

5.2.2 The Draft Guidelines (para. 306) appear to assume that direct efficiencies are timely only when 
they materialise “without delay,” while also permitting some flexibility for longer time horizons 
depending on industry characteristics, provided that any such horizon is “consistent […] with 
the theory of harm.” The tension between these two formulations warrants clarification. 

5.2.3 The ECLF invites the Commission to clarify in the final Guidelines how the theory of harm 
informs the assessment of any longer time horizon, and how that interacts with the balancing of 
temporally asymmetric harm and benefits. Where merging parties have front-loaded 
investments in potential longer-term benefits from the outset of the post-merger period, the 
Commission should afford them the benefit of the doubt. 

5.2.4 The ECLF also invites the Commission to clarify how the types of evidence listed in paragraph 
309 of the Draft Guidelines will be weighted, cross-referring to the general taxonomy in 2.4 
above and supplementing it only with efficiency-specific guidance where the probative value of 
evidence differs in that context. 

5.2.5 The Draft Guidelines note (para. 309) that “views of market participants” constitute evidence 
that parties can submit to demonstrate efficiency claims. This raises a question as to whether 
efficiency claims will be formally brought within the scope of market consultation during the 
investigation phase. 

5.2.6 If so and given that notifying parties bear the burden of proof for efficiencies, the Commission 
should clarify how notifying parties will be involved in any such information-gathering process 
— in particular, how they will be able to influence the questions asked and scrutinise the results. 
The ECLF notes that a separate market consultation phase for efficiency assessment (akin to 
remedy-specific market testing) does not appear necessary since: 

(i) The ability to generate efficiencies will be transaction-specific and third parties are 
unlikely to be able to meaningfully contribute detailed feedback. They may instead use 
the relevant consultation as an opportunity to hinder competitors’ plans; and 

(ii) Any misleading statements from the notifying parties are counteracted by the 
Commission’s sanctioning powers. 

5.2.7 The Draft Guidelines (para. 309) treat evidence as more credible when prepared “in tempore 
non suspecto, prior to the start of negotiations of the merger agreement.” This creates an 
internal inconsistency in the evidentiary framework: the apparently most probative category of 
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evidence for efficiencies is, by definition, not merger-specific, yet merger specificity is the very 
next limb of the test. 

5.2.8 The ECLF invites the Commission to reconsider this formulation in the final Guidelines and, at 
minimum, to clarify how pre-negotiation evidence can be reconciled with the merger specificity 
requirement. 

Merger specificity 

5.2.9 The ECLF invites the Commission to clarify the thresholds for determining when alternatives to 
the merger are (not) “realistic” and (not) “attainable,” and to make clear that these constitute 
cumulative conditions (paras. 311 and 313). 

5.2.10 Where the Draft Guidelines (para. 314) limit the assessment to “incremental efficiencies” 
because alternatives to the merger are available or efficiencies are required for regulatory 
compliance, the ECLF invites the Commission to clarify how it will assess whether “part of the 
claimed efficiencies” can be achieved through an alternative and how it will quantify that portion 
— and, consequently, the increment. In assessing any such increment, the Commission should 
also take account of the following: 

(i) Most of the possible alternatives consist of concerted action between competitors, which 
itself raises a range of spillover concerns that should be factored into the analysis; and 

(ii) In some specific industries (e.g., banking and financial services, pharma), regulations 
themselves may impose conditions that limit the scope of possible efficiencies. To create 
a fair and balanced framework, such limitations should be equally factored into the 
analysis. 

Benefit to consumers 

5.2.11 The commentary on the “Balancing benefit and harm” at 5.4 below sets out the ECLF’s position 
on how benefits to consumers should be quantified and weighed against alleged harm. 

5.3 Assessment of dynamic efficiencies  

Taxonomy of dynamic synergies 

5.3.1 The ECLF invites the Commission to consider additional examples of dynamic synergies 
beyond those identified in the Draft Guidelines (para. 325). For instance, the following synergies 
can increase the incentive for merging undertakings to innovate: 

(i) Network effects can increase user value and enable a merged entity to compete more 
effectively against incumbents. This synergy is a distinct from conventional economies 
of scale because the benefit is not necessarily that average costs decrease. Rather, the 
benefit is that the service becomes more valuable to users as more people use it.  

(ii) Access to intangible capital can enable small innovative firms to accelerate deployment 
of their products. In heavily regulated industries (such as pharmaceuticals) a merger 
may combine one firm's specialized regulatory expertise, established relationships with 
regulatory bodies, and existing approval infrastructure with another firm's innovative 
products or technologies, to bring products to market sooner.  

5.3.2 Consistently with the ECLF's recommendation on direct efficiencies at 5.2.1 above, the 
Commission should clarify whether any hierarchy exists between the various categories of 
dynamic synergy and, if so, what that hierarchy is. The ECLF submits that all categories of 
efficiency should be treated equally. To give preference to cost-based efficiencies over 
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transformative innovation would risk discouraging claims that may be most significant for 
consumers and for the competitiveness of EU industry. 

Verifiability 

5.3.3 The Draft Guidelines (para. 327) require merging parties to explain and substantiate, “with a 
sufficient degree of likelihood,” that the merged entity would invest or innovate in new or 
improved products post-merger. The “sufficient degree of likelihood” standard is undefined in 
the Draft Guidelines, and its relationship to the overall “more likely than not” standard (para. 32) 
applicable to SIEC findings is left unclear. 

5.3.4 The Commission should provide further guidance on how parties can satisfy this test in practice, 
particularly for dynamic efficiencies whose nature inherently involves uncertain future outcomes. 
Absent such clarification, the standard risks being applied in a manner that systematically 
disadvantages dynamic efficiency claims relative to direct efficiency claims, contrary to the Draft 
Guidelines’ stated aim (para. 293) of giving “adequate weight to innovation, investment and 
resilience.” 

5.3.5 The Draft Guidelines provide (para. 328) that dynamic efficiencies are timely if the investment 
or innovation materialises “shortly after closing,” albeit that “the benefits to consumers from 
dynamic efficiencies may materialise in a longer time horizon.” The ECLF welcomes the 
acknowledgement that benefits may unfold over time but submits that the timeframe for 
investment or innovation should be less restrictive, for the following reasons: 

(i) In many industries, investments routinely require timeframes measured in years, if not 
decades (for example pharmaceutical R&D pipelines, clean-technology development, 
and large-scale infrastructure projects).  

(ii) The theories of harm advanced by the Commission in merger cases are often dynamic 
in nature, positing that the merged entity will, over time, have reduced incentives to 
innovate or invest. Where harm is expected to occur gradually due to changing 
incentives, it is logically inconsistent to require offsetting investments and innovations to 
materialise immediately. The Draft Guidelines (para. 350) describes flexibility in the 
temporal balancing exercise, which should not be undercut by (para. 328) emphasis on 
near-term materialisation.  

(iii) Longer-term investment commitments can in any event be evidenced by business plans 
and milestone-based performance tracks. The Commission should therefore reconsider 
the “shortly after closing” language. 

5.3.6 The ECLF recommends that the Commission clarify how evidence is weighted specifically for 
dynamic efficiencies, given that pre-negotiation studies, market expectations, and past 
examples may be scarce where efficiencies concern new products, disruptive innovation, or 
long-term investment paths. 

Merger specificity 

5.3.7 The Draft Guidelines (paras. 331–332) imply that formal agreements, joint ventures, and 
licensing of intellectual property and know-how are less anticompetitive than mergers and 
therefore preferable alternatives. This is not necessarily correct. Shared-benefit arrangements 
may reduce incentives to innovate; access to inputs may be less secure; and the constraints 
imposed by Article 101 TFEU on such agreements create additional practical complications. 

5.3.8 The Draft Guidelines acknowledge (para. 333) some practical limitations of alternative 
arrangements but do not give them sufficient weight. Beyond the drawbacks identified in that 
paragraph, cooperation agreements may be costly to negotiate, implement, and monitor, and 
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carry a material risk of disputes. These obstacles are particularly significant for dynamic 
efficiencies, where substantial investment is required and outcomes are uncertain, making 
parties more reluctant to commit under a contractual framework. 

5.3.9 The final Guidelines should make clear that the assessment of merger specificity is inherently 
fact-specific and should acknowledge that mergers and partnerships have distinct advantages 
and disadvantages that cannot be presumed to be interchangeable. 

5.3.10 Nor should the prevalence of a particular type of agreement (para. 332) within an industry — 
which may be suitable for some firms but not others — give rise to a presumption that such an 
arrangement is available or appropriate for the merging parties. 

Benefit to consumers 

5.3.11 The Draft Guidelines (para. 334) provide that dynamic efficiencies are likely to lead to consumer 
benefits “only if investment or innovation is an important parameter of competition to which 
consumer demand is responsive.” 

5.3.12 This standard is too restrictive. Consumers typically recognise and value the outputs of 
investment and innovation — new and improved products, better services, lower prices, 
enhanced sustainability — rather than innovation in the abstract. Moreover, the requirement that 
consumer demand be “responsive” to the innovation may be difficult to satisfy ex ante for truly 
transformative or disruptive innovations, which create new demand or fundamentally alter 
existing markets. 

5.3.13 The final Guidelines should clarify that the Commission’s assessment must focus on whether 
there is a credible pathway from the claimed dynamic efficiencies to tangible consumer benefits, 
rather than on whether consumers can identify innovation as a benefit in the abstract. 

Resilience and sustainability as dynamic efficiencies 

5.3.14 The Draft Guidelines recognise resilience as a parameter of competition and invoke it on the 
harm side of the analysis (para. 249: “foreclosure can also make rivals less resilient"). They 
similarly introduce sustainability-related considerations in the context of harm. Yet neither 
resilience nor sustainability is developed as a structured pathway for recognition as an 
efficiency. This asymmetry is inconsistent with the principle of evidentiary symmetry (Draft 
Guidelines, para. 26) and with Article 2(1)(b) EUMR, which requires the Commission to consider 
“the development of technical and economic progress provided that it is to consumers' 
advantage.”103 If resilience and sustainability can ground a theory of harm, they must equally 
be capable of grounding a theory of benefit. 

5.3.15 Resilience improvements, including enhanced security of supply, reduced dependency on 
single sources of inputs, geographic diversification of supply chains, and improved capacity to 
withstand external shocks, constitute technical and economic progress within the meaning of 
Article 2(1)(b) EUMR. In the same vein, the EU's regulatory framework, including the European 
Green Deal, confirms that sustainability improvements represent a form of economic and 
technical progress that the European Union promotes. Sustainability-related efficiencies, 
including reduced emissions, improved resource efficiency, decarbonisation of production 
processes, development of clean technologies, transition to renewable energy sources, and 

 
103 See also at 1.3-1.6 above. 
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investment in circular economy infrastructure, likewise constitute technical and economic 
progress within the meaning of Article 2(1)(b) EUMR. 

5.3.16 The temporal dimension of sustainability efficiencies warrants specific consideration. Such 
benefits by their nature often involve upfront investment with benefits materialising over 
extended time horizons.104 If the Commission systematically discounts longer-term efficiencies, 
sustainability-related efficiency claims will be disproportionately affected. The final Guidelines 
should expressly acknowledge that the temporal characteristics of sustainability efficiencies do 
not diminish their cognoscibility. 

5.3.17 The final Guidelines should also set out the types of evidence relevant to substantiating 
resilience and sustainability efficiencies. These benefits are not necessarily quantifiable in the 
same manner as cost-based efficiencies, and the evidentiary standard should reflect this. 
Evidentiary symmetry requires that, where the Commission relies on resilience or sustainability 
to establish competitive harm, it must equally accept such factors as a basis for demonstrating 
competitive benefit — consistently with paragraph 26, Article 2(1)(b) EUMR, and the Draft 
Guidelines' stated aim of giving “adequate weight to innovation, investment and resilience of the 
internal market” (para. 293). 

5.4 Balancing benefit and harm  

5.4.1 The ECLF fully supports the integration of efficiencies into a structured, evidence-based 
framework that permits their fair weighing against potential competitive harm. The Draft 
Guidelines represent a significant step forward in this respect. In certain areas, however, 
structural inequality in the balancing exercise risks undermining that objective. 

5.4.2 The Commission should provide guidance on when and how it will quantify harm — or at least 
provide parties with a sufficiently clear indication of the magnitude and nature of the harm 
identified — so that efficiency submissions can be calibrated accordingly. This is required by the 
Draft Guidelines’ own principle that theories of harm and theories of benefit should be subject 
to the same evidentiary standard. 

5.4.3 The ECLF also invites the Commission to reconsider the statement at footnote 395 that “if 
benefits and harm are of the same magnitude, it cannot be concluded that the benefits outweigh 
the harm without exact quantification.” This formulation introduces more favourable treatment 
for theories of harm, in apparent tension with two foundational principles of the Draft Guidelines’ 
own framework: 

(i) The Commission is requested (para. 32) to assess whether the relevant merger is “more 
likely than not to result in a SIEC”; and 

(ii) Theories of harm and theories of benefit (para. 26) should be subject to the same 
evidentiary standard. 

5.4.4 The Draft Guidelines (para. 342; also, para. 300 and fn. 367) further state that, where a merger 
results in both substantial consumer harm and benefit, the Commission “disposes of a margin 
of discretion and weighs up different, sometimes incommensurable price and non-price 
parameters of competition.” 

5.4.5 The ECLF acknowledges the Commission’s margin of discretion as defined in the case-law but 
submits that it does not extend to dismissing or discounting verified efficiencies on a subjective 
basis. The reference to “incommensurable” parameters (para. 342) risks being used in practice 

 
104 For example, decarbonisation of production processes, transition to renewable energy sources, development of sustainable 
packaging, or investment in circular economy infrastructure. 
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to sideline well-substantiated efficiency claims that are difficult to compare directly with the 
identified harm. 

5.4.6 The final Guidelines should clarify that the Commission’s margin of discretion is exercised within 
the legal framework established by Article 2 EUMR and the case-law, and that the Commission 
will conduct the balancing exercise with rigour and transparency, explaining its reasoning in 
sufficient detail to enable effective judicial review. 

Balancing between symmetric benefit and harm 

5.4.7 The Draft Guidelines (para. 346) state that, where a merger results in both substantial consumer 
harm and benefit, “competition is an important long-term driver of efficiency and innovation” and 
that “the lower the effective competitive constraint on the merging parties post-merger, the less 
incentive for the merging parties to maintain or build on the efficiencies and the more likely it is 
that consumers will suffer in the long run.”  

5.4.8 This formulation risks becoming a basis for routinely dismissing efficiency claims that materialise 
over the longer term — an outcome that would be inconsistent with the Draft Guidelines’ stated 
objective (para. 293) of giving “adequate weight to innovation, investment and resilience of the 
internal market.” Many of the most significant efficiencies that mergers can deliver — including 
sustainability benefits, resilience gains, and transformative innovations — are inherently long-
term in nature. 

5.4.9 Systematically discounting longer-term efficiencies on the ground that competitive constraints 
may erode over time would hollow out the expanded efficiency framework that the Draft 
Guidelines seek to establish. The Commission should apply this principle with care and should 
not treat it as a general presumption against longer-term efficiency claims. 

Balancing between asymmetric benefit and harm 

5.4.10 The Draft Guidelines (para. 350) describe a temporal balancing exercise under which the 
Commission may assign less weight to harm or benefits the later the relevant effect is expected 
to materialise. 

5.4.11 For this exercise to be robust and even-handed, the Commission must apply the same temporal 
scrutiny to harm as it applies to benefits. In dynamic cases, alleged harm may itself unfold 
gradually over time; the Commission should therefore be required to substantiate the timing and 
trajectory of harm, rather than treating it as arising immediately upon closing. 

Balancing across different consumer groups/markets 

5.4.12 The Draft Guidelines (paras. 352–357) recognise that benefits may accrue to consumers in 
markets other than those in which harm arises (“out-of-market benefits”) and that collective 
benefits may be considered. 

5.4.13 The condition that there must be a “substantial overlap” between the consumers harmed and 
those benefiting from the efficiencies, and the further requirement (para. 357) that out-of-market 
and collective benefits “are only relevant to the extent that they are valued by and fully 
compensate substantially all harmed consumers,” are demanding standards that in practice will 
be exceedingly difficult to satisfy. The risk is that out-of-market, and collective, benefits become 
effectively irrelevant to the balancing process. 

5.4.14 The Commission should consider introducing greater flexibility in the final Guidelines to avoid 
creating a disconnect between competition enforcement and broader welfare outcomes. The 
Commission should be open to weighing harm suffered by one customer group against benefits 
accruing to another. A rigid application of the “substantial overlap” requirement could result in a 
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transaction being blocked where it causes limited harm to one group of consumers while 
delivering substantially greater benefits to another — an outcome that serves neither consumer 
welfare nor the rationale of the efficiency framework. Should the Commission retain this 
restrictive standard, the final Guidelines should at minimum define what constitutes a 
“substantial overlap.” 

5.4.15 Current case-law does not address efficiencies accruing in markets other than that where 
competitive harm was identified. 105  The Commission’s “substantial overlap” requirement 
appears to derive primarily from MasterCard, which addressed the consumer benefit 
requirement under Article 101(3) TFEU in the context of a multi-sided market. In that case, the 
Court stated that  

"it is the beneficial nature of the effect on all consumers in the relevant markets that 
must be taken into consideration.”106[emphasis added] 

5.4.16 The Court held that where advantages exist for consumers in the market affected by the 
restriction — even if those advantages are not in themselves sufficient to compensate for the 
restrictive effects — advantages accruing to different consumers in a connected market may 
justify the restriction if, taken together, they are sufficient to compensate for those effects. Only 
where there are no advantages for consumers in the directly affected market is it necessary to 
consider whether consumers in the connected market are substantially the same, such that 
benefits in that market may compensate for the restrictive effects. 107  The Commission's 
application of this case-law in the Draft Guidelines is more restrictive than the Court's own 
formulation warrants. 

5.4.17 The Commission should provide further guidance — including practical examples — on the 
circumstances in which out-of-market and collective benefits may realistically be relied upon, so 
that these provisions carry genuine practical significance rather than remaining purely 
theoretical. 

5.4.18 The ECLF also invites the Commission to acknowledge explicitly that efficiencies arising outside 
the EU may benefit EU companies and consumers. This may occur where: 

(i) The relevant markets are regional or global in scope;  

(ii) Global scaling enables the merging parties to achieve scale and scope economies that 
reduce (variable) costs globally, and the relevant efficiencies are passed on to EU 
consumers; 

(iii) Industries operating within the EU rely on global supply and value chains. Efficiencies 
realised outside the EU (such as improved access to critical inputs, enhanced R&D 
capabilities, or innovation spillovers) can directly or indirectly enhance EU consumer 
welfare. For example, dynamic efficiencies originating in non-EU countries may lead to 
knowledge transfer, technological advancement, and increased competitiveness within 
the EU. 

 
105 Out-of-Market Efficiencies in Competition Enforcement – Note by the European Union, 2 December 2023, para. 47.  

106 MasterCard Inc. and Others v Commission, Case C-382/12 P, EU:C:2014:2201, para. 236. 

107 Ibid., paras. 241 - 243. 
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5.4.19 The final Guidelines should not only reflect current levels of global interdependence but should 
be sufficiently flexible to accommodate further evolution in that landscape. 

6 MEASURES TO PROTECT LEGITIMATE INTERESTS 

6.1 Introduction 

6.1.1 Section 6 addresses the measures to protect legitimate interests of Member States under Part 
III of the Draft Guidelines, which implements Article 21 EUMR.  

(i) Section 6.2 addresses the substantive assessment framework, covering: the scope of 
Member State intervention under Article 21; public security measures; intra-EU versus 
non-EU acquisitions; media plurality, including the interface with the European Media 
Freedom Act; prudential rules in the banking sector; FDI screening and national security, 
including the Article 346 TFEU derogation; and other legitimate interests. 

(ii) Section 6.3 addresses the procedural framework, covering: the threshold for reasonable 
doubt; ex post rationalisations; secure evidence protocols for classified material; 
procedural rights for merging parties in the Article 21 process; a comfort letter pathway; 
and a no-retroactivity safe harbour principle. 

6.1.2 The ECLF supports the objective (para. 358) of the Draft Guidelines of preserving the integrity 
of the one-stop-shop principle enshrined in Article 21 EUMR, while at the same time allowing 
targeted measures in the exercise of legitimate interests pursued by the Member States affected 
by the notifiable concentration under EUMR.  

6.1.3 The ECLF supports the objective reflected in paragraph 358 of the Draft Guidelines of 
preserving the integrity of the one-stop-shop principle enshrined in Article 21 EUMR, while 
allowing targeted measures in the exercise of legitimate interests by affected Member States.  

6.1.4 The additions and clarifications proposed below would make Part III of the final Guidelines more 
operational for authorities and merging parties alike — reducing timing and compliance risks 
through clearer signalling (particularly as regards para. 391), and promoting proportionate, 
evidence-based national measures anchored in EU-level frameworks. 

6.2 Substantive assessment  

Scope of intervention 

6.2.1 The application of Article 21 EUMR would benefit from clearer guidance on the respective scope 
of the Commission’s powers and those of Member States in pursuit of “legitimate interests.” 

6.2.2 The final Guidelines should clarify that Article 21 EUMR is not a parallel process to merger 
review under the EUMR, nor does it apply a distinctive substantive test. It must not permit 
Member States to re-examine, even indirectly, the Commission's SIEC assessment or to pursue 
national industrial policy objectives following EUMR clearance. 

6.2.3 The final Guidelines should state expressly that Article 21 permits Member State measures only 
for interests that are distinct from the competition assessment conducted under the EUMR. This 
is consistent with the one-stop-shop principle (paras. 2–3, 364–367) and with established 
Commission practice in precedents such as BSCH/A. Champalimaud, 108  and 

 
108 BSCH/A. Champalimaud (Case IV/M.1616), paras. 65-67. 
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Secil/Holderbank/Cimpor, 109  where national or strategic interests were not accepted as 
justifying unilateral intervention by Member State authorities. 

6.2.4 The most effective means of clarifying the scope of parallel interventions is to retain the existing 
broad definition of Member State “measures” (covering legislation, administrative acts, 
omissions, court measures, and de facto binding conduct), while subjecting them to a materiality 
threshold. The Endesa decisions 110  are consistent with this an approach: conditions that 
generate legal uncertainty or impose requirements upon completion of a transaction may fall 
within the scope of Article 21, even if framed as “national regulatory requirements.” 

6.2.5 The final Guidelines (cf. paras. 363–365) should accordingly clarify that the measures in 
question must not materially prohibit, condition, delay, or otherwise hinder the implementation 
of a concentration with an EU dimension. 

Attribution of responsibility 

6.2.6 The attribution of responsibility among different national authorities is a further aspect of the 
Article 21 process that warrants clearer treatment. 

6.2.7 The final Guidelines should explain that Member States remain responsible for measures taken 
by Ministries, regulatory authorities, regional institutions, and courts where those bodies affect 
an EU-dimension merger. The final Guidelines should also clarify that measures issued by 
institutions with a public mandate may be attributable to the State when used to influence the 
implementation of such a merger. 

6.2.8 The Commission’s decision in ENEL/Acciona/Endesa111 confirms that a Member State cannot 
rely on its internal administrative structure to justify non-compliance with Article 21 EUMR — a 
principle of particular importance for independent sector-specific regulators and national 
security authorities. 

Public security measures  

6.2.9 The Draft Guidelines (para. 369) correctly state that public security must be interpreted strictly 
and requires a genuine and sufficiently serious threat to a fundamental interest of society. The 
judgment in Xella112 confirms that prohibiting an acquisition of a “strategic” company constitutes 
a serious restriction on the freedom of establishment and cannot be justified on purely economic 
grounds. Likewise, Commission v Belgium113 confirms further that security of energy supply 
may be a legitimate interest in a crisis, but the measure must be suitable and proportionate. 

6.2.10 The final Guidelines should provide concrete examples of “fundamental interests of society” 
(para. 369) in their appropriate context — for example, the integrity of defence supply chains, 
operational continuity of designated critical infrastructure, and the cybersecurity of core 
networks. They should also confirm that industrial ownership preferences or general investment 
plans are not capable of justification on public security grounds under Article 21(4) EUMR. 

6.2.11 The final Guidelines should also include an explanation contrasting narrowly-tailored continuity 
obligations for specified assets during periods of emergency with structural ownership 

 
109 Secil/Holderbank/Cimpor (Case IV/M.2054), paras. 52-56, and 61-65. 

110 E.ON/Endesa I (Case COMP/M.4197), para. 24; E.ON/Endesa II (Case COMP/M.4197), para. 25. 

111 Enel/Acciona/Endesa (Case COMP/M.4685), paras. 14-17; See also Commission v Spain, Case C-196/07, EU:C:2008:146. 

112 Xella Magyarország Építőanyagipari Kft v Innovációs és Technológiai Miniszter, Case C-106/22, EU:C:2023:568, paras. 37, 
66-69. 

113 Commission v Belgium, Case C‑503/99, EU:C:2002:328, para. 46. 
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mandates, board composition requirements tied to nationality, and open-ended investment 
quotas — the latter risking breach of the principles of non-discrimination and proportionality 
(paras. 381–384 of the Draft Guidelines). 

Intra-EU vs. Non-EU acquisitions 

6.2.12 The Draft Guidelines (para. 370) state that Member States or their nationals are prima facie not 
a threat to another Member State’s public security — a useful statement of principle against 
protectionism. 

6.2.13 The judgment in Xella 114  indicates that this assessment must not be purely formal. An 
EU-incorporated company may rely on the freedom of establishment even if ultimately controlled 
by a third country, while the ownership chain remains relevant to the factual security 
assessment. The final Guidelines should therefore focus on the question of ultimate control — 
assessed by reference to influence, access to sensitive assets, and actual risk — rather than 
formal nationality alone. 

6.2.14 The final Guidelines would benefit from specific examples of security concerns arising from 
energy and other infrastructure sectors. The Endesa precedents 115  and Commission v 
Belgium 116  support a useful distinction between genuine security of supply concerns and 
broader economic objectives. The final Guidelines should include examples of acceptable and 
unacceptable measures in the energy, telecoms, transport, defence, and critical infrastructure 
sectors, to assist in distinguishing genuine crisis resilience measures from conditions relating to 
capitalisation, dividends, investment plans, or national supply preferences. 

Media plurality and the European Media Freedom Act  

6.2.15 Of the interests expressly listed in Article 21(4) EUMR, media plurality is among those that 
Member States are most likely to pursue actively, given the cultural dimension of those rights. 
The Draft Guidelines address such interests at paragraphs 372 et seq. 

6.2.16 Plurality conditions must be directed at editorial independence and diversity, not at “industrial 
policy” objectives. The clear distinction between competition concerns and media plurality 
concerns must be maintained. 

6.2.17 The Draft Guidelines (para. 373) usefully distinguish the EUMR analysis of a “diversity or choice” 
from the perspective of a Member State exercising its powers with respect to the preservation 
of media plurality. The recently introduced EMFA117 reinforces this distinction, by requiring a 
media concentration assessment to be distinguished from a competition law analysis and 

 
114 Xella Magyarország Építőanyagipari Kft v Innovációs és Technológiai Miniszter, Case C-106/22, EU:C:2023:568, paras. 35-
39, and 44-48. 

115 E.ON/Endesa I (Case COMP/M.4197); E.ON/Endesa II (Case COMP/M.4197). 

116 Commission v Belgium, Case C‑503/99, EU:C:2002:328, paras. 46-53. 

117 Regulation (EU) 2024/1083 of the European Parliament and of the Council of 11 April 2024 establishing a common framework 
for media services in the internal market and amending Directive 2010/13/EU (“EFMA”), OJ L, 2024/1083, Articles 22-23. 
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without prejudice to Article 21(4) EUMR. The ECLF considers that this principle should continue 
to be a central tenet of Part III.  

6.2.18 To that end, the final Guidelines should include a definition of “media” and “media services” that 
clarifies where lines of distinction are to be drawn, together with examples of media content that 
would not ordinarily give rise to media plurality concerns. 

(i) It could be clarified, for example, that a merger between music publishers should not be 
subject to parallel review under media plurality considerations.  

(ii) Practical examples reflecting the online environment referenced in EMFA could also be 
cited to provide greater clarity as to which rights are captured. In Article 22 EMFA, for 
example, reference is made inter alia to:  

- News media’s reliance on platform distribution and algorithmic curation;  

- AI-generated news summaries and their effect on source diversity; and  

- Cross-ownership links between media and large digital platforms.  

Prudential rules and banking sector measures  

6.2.19 A further specifically listed legitimate interest under Article 21(4) EUMR concerns prudential 
rules. The final Guidelines should differentiate more explicitly between the treatment of genuine 
prudential concerns in the banking and financial sectors and broader industrial policy measures 
that may be pursued in those sectors. 

6.2.20 The Draft Guidelines (para. 376) correctly note that prudential rules have become largely 
harmonised at EU level. UniCredit/Banco BPM 118  illustrates the practical consequences: 
following the Commission’s EUMR review, Italy imposed Golden Share obligations. The 
Commission's preliminary conclusion was that the Italian Decree may have been in breach of 
Article 21 and incompatible with the free movement of capital and the rules of European Central 
Bank (ECB) prudential oversight requirements. 

6.2.21 The final Guidelines should clarify that prudential rules cannot be used by Member States to 
impose measures that indirectly affect national banking policy, mandate lending allocations, or 
entrench ownership structures. 

6.2.22 The final Guidelines should include an explicit cross-reference to the SSM/ECB framework119 
and the Single Resolution Mechanism Directive, 120  noting that prudential authorities are 
best-placed to calibrate capital and liquidity levels and to assess fitness and propriety for 
licensing purposes. National measures under Article 21 must not duplicate or contradict those 
EU-level regimes. 

6.2.23 The Draft Guidelines (para. 389) presume compatibility where measures are imposed or 
recommended by European authorities. These presumptions should be rendered expressly 
rebuttable and confined to measures strictly aligned with the relevant EU regulatory framework. 
They should not shield national measures that go beyond, duplicate, or contradict ECB, SSM, 

 
118 UniCredit/Banco BPM (Case COMP/M.12052.AP); and UniCredit/Banco BPM (Case COMP/M.11830). 

119 Council Regulation (EU) No 1024/2013 of 15 October 2013 conferring specific tasks on the European Central Bank concerning 
policies relating to the prudential supervision of credit institutions, OJ L 287, p. 63. 

120 Regulation (EU) No 806/2014 of the European Parliament and of the Council of 15 July 2014 establishing uniform rules and a 
uniform procedure for the resolution of credit institutions and certain investment firms in the framework of a Single Resolution 
Mechanism and a Single Resolution Fund and amending Regulation (EU) No 1093/2010, OJ L 225, 30.7.2014; Directive 
2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the recovery and 
resolution of credit institutions and investment firms, OJ L 173, p. 190. 
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or other EU-level prudential oversight mechanisms. Rebuttal would be warranted where the 
national measure: (a) extends beyond the scope of the relevant EU authority's jurisdiction; or 
(b) is not time-limited and reviewable in accordance with the EUMR timetable. 

Foreign Direct Investment (FDI) screening 

6.2.24 Greater clarity is needed on the interface between Article 21 and FDI measures adopted by 
affected Member States. The FDI Screening Regulation 2019/452 121  confirms that FDI 
transactions may qualify as notifiable concentrations under the EUMR and that Article 21 
remains relevant where Member State screening decisions affect those concentrations. 

6.2.25 The ECLF submits that the final Guidelines should explain when FDI measures for public 
security purposes do not require communication and when other interests must be notified that 
fall within the notion of an “FDI” transaction. The final Guidelines should also clarify how 
Commission opinions under the FDI framework affect any analysis undertaken pursuant to 
Article 21 EUMR. 

6.2.26 Where an FDI screening decision imposes conditions purely for the purpose of mitigating a 
recognised public security risk and mirrors a Commission FDI Opinion adopted in relation to the 
same transaction, notification under Article 21(4) EUMR should not be required. Conversely, 
where broader policy objectives are being pursued (e.g., industrial policy or local ownership 
preferences), the notification and standstill obligations (paras. 390–392) should still apply with 
full force. 

National security measures 

6.2.27 The final Guidelines should expressly address the exemption in Article 346 TFEU and add a 
specific provision reflecting the derogation for essential national security interests. 

6.2.28 Article 346 TFEU provides a strict, non-automatic derogation limited to essential security 
interests that cannot be justified by reference to industrial or economic considerations alone. It 
distinguishes between the withholding of sensitive information and measures connected with 
armaments, munitions, and war materials. Explicit guidance on the scope and application of 
Article 346 would be particularly relevant for defence sector mergers and transactions involving 
dual-use technologies — both of which are likely to increase significantly in the near term for 
geopolitical reasons. 

6.2.29 The final Guidelines should clarify whether and how Article 346 TFEU affects: 

(i) Jurisdiction (i.e., the situations where the Commission retains its merger jurisdiction);  

(ii) The modalities of disclosure in situations involving national security (e.g., secure 
protocols, as per paragraph 371 of the Draft Guidelines); and  

(iii) The precise scope of any national measure (e.g., limited to assets/operations strictly 
linked to essential security interests).  

 
121 Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 2019 establishing a framework for the 
screening of foreign direct investments into the Union, OJ L 79I, p.1, Recital 36, and Article 6(1). 
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6.2.30 In addition, the final Guidelines should encourage consultations between the Commission’s 
case-team and with DG DEFIS/EDA, where appropriate. 

Other legitimate interests  

6.2.31 Beyond the specifically enumerated legitimate interests in Article 21 EUMR, a question arises 
as to what other measures Member States may rely upon as recognised “legitimate interests” 
that can be pursued independently of merger control. 

6.2.32 The Commission’s decisions in EDF/London Electricity 122  and Lyonnaise Des 
Eaux/Northumbrian Water123 provide instructive positive examples. The Draft Guidelines (para. 
377) identify only two cases in which notified Member State measures have been approved 
beyond the expressly listed services of Article 21(3) EUMR. The final Guidelines should explain 
what characteristics rendered those measures acceptable, which would make Part III less 
focused on infringement action and more useful as a guide to compliant Member State 
intervention. 

6.2.33 The final Guidelines should expand on the examples of “vital services” and identify legitimate 
scenarios justifying consumer protection-based intervention (para. 377), distinguishing: (a) 
acceptable narrowly-tailored measures (e.g., ring-fenced continuity obligations with objective 
expiry triggers); from (b) unacceptable approaches (e.g., open-ended investment quotas or 
preferential procurement obligations). 

6.3 Procedural framework  

“Reasonable doubts” 

6.3.1 The final Guidelines (para. 391) should be made more operational by providing examples of 
situations in which “reasonable doubt” may arise. Such doubt should be considered to arise, 
inter alia, where the measure in question is: 

(i) Not aligned to the acknowledged interest in question;  

(ii) Pursues economic or national ownership objectives;  

(iii) Unsupported by evidence, provided by the Member State, which links the measure with 
the legitimate interest; or  

(iv) Imposing conditions on parties that go beyond what is required to achieve the legitimate 
goals underpinning the measure.  

6.3.2 The Commission’s decision in VIG/Aegon CEE 124  illustrates these principles well: the 
Commission requested justification from the Member State under its Article 21 powers, having 
concluded that it was not apparent how the notified transaction created a public security risk. 
UniCredit/Banco BPM,125 with the Commission taking the preliminary view that Italy’s Golden 
Power Decree may have required Commission review before its implementation (cf. para. 390-
392 of the Draft Guidelines).  

6.3.3 The final Guidelines (paras. 380–383) should include a non-exhaustive list of indicators of 
“reasonable doubt,” including conditions that mirror competition law principles or remedy best 

 
122 EDF/London Electricity (Case IV/M.1346). 

123 Lyonnaise Des Eaux/Northumbrian Water (Case IV/M.567). 

124 VIG/Aegon CEE (Case COMP/M.10494), paras. 64-71. 

125 UniCredit/Banco BPM (Case COMP/M.12052.AP).  
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practices, and a clear requirement that the scope and duration of any national measure must 
not exceed what is necessary to achieve its legitimate purpose. 

Ex-post rationalizations  

6.3.4 The final Guidelines should clarify that ex post communication cannot cure the effects of a 
national measure implemented without prior notification. Secil/Holderbank/Cimpor 126  and 
BSCH/Champalimaud127 illustrate that Member States must obtain prior recognition of interests 
not explicitly specified in the EUMR (such as media plurality or security of supply) before 
adopting the relevant measure. 

6.3.5 The final Guidelines should state this principle unambiguously: Member States’ post-adoption 
rationalisations cannot cure a breach of the notification and standstill obligations. 

6.3.6 The final Guidelines should also provide for stricter consequences to flow from ex post 
communications (para. 395), as the consequences currently set out at paragraph 394 appear 
insufficient to deter non-compliance. The ECLF expressly supports the statement at paragraph 
293 that: “If a Member State fails to withdraw an incompatible measure as required by a negative 
decision or withdraws the measure only after it has already produced effects on a merger 
with an EU dimension, the Commission may initiate infringement proceedings against that 
Member State pursuant to Article 258 TFEU.” [emphasis added] 

“Secure evidence” procedure 

6.3.7 The Article 21 regime should incorporate a “secure evidence” procedure for classified material. 
The Draft Guidelines (para. 391) state that refusal to provide non-confidential documents or 
summaries may prevent the Commission from finding that a measure genuinely protects public 
security — an approach consistent with VIG/Aegon CEE128 

6.3.8 The final Guidelines should go further by providing a practical mechanism for the treatment of 
classified evidence — for example, the use of secure rooms, cleared officials, restricted 
disclosure obligations, confidentiality rings, or classified annexes. The Commission could offer 
a standard “classified annex protocol” (timeline-bound, with secure access for case teams and 
limited party summaries), thereby ensuring that a Member State’s security constraints do not 
negate scrutiny under Article 21. 

6.3.9 Part III of the Draft Guidelines is framed primarily in terms of interactions between the 
Commission and Member States. The final Guidelines should also address the procedural 
interests of the merging parties in legal certainty. Notifying parties should be able to submit 
evidence, request informal guidance, receive non-confidential reasons for any concerns raised, 
and lodge complaints about suspected Article 21 infringements. 

6.3.10 The ECLF also recommends introducing a short “comfort letter” pathway (building on para. 397) 
that merging parties could trigger jointly with a Member State, or unilaterally where a Member 
State declines to notify but intends to apply national measures. An indicative 

 
126 Secil/Holderbank/Cimpor (Case IV/M.2054). 

127 BSCH/A. Champalimaud (Case IV/M.1616). 

128 VIG/Aegon CEE (Case COMP/M.10494). 
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five-to-ten-working-day window could apply for an initial Commission view, without prejudice to 
the adoption of a formal decision. 

Enhanced legal certainty  

6.3.11 Legal certainty would be materially enhanced if the final Guidelines addressed retroactivity more 
concretely. The Draft Guidelines (paras. 385–386) invoke the principles of legal certainty and 
non-retroactivity but do not elaborate on their practical application. 

6.3.12 The final Guidelines should address retroactivity by reference to concrete examples, including 
signed transactions; transactions already notified to the Commission; transactions cleared but 
not yet closed; and national screening regimes introduced mid-process. 

6.3.13 In this respect, a “no retroactivity” safe-harbour principle could be introduced, pursuant to which 
new Member State regimes or powers should expressly not apply to transactions that have 
already been: 

(i) Notified to the Commission, unless objectively necessary for recognised legitimate 
interest and consistent with the principle of proportionality (paras. 380–384); or  

(ii) Cleared by the Commission, unless the Member State in question demonstrates that a 
new – transaction-specific and evidence-based – threat exists to such a recognized 
interest.                                                                  

6.3.14 The Commission could also include a practical “decision tree” as an annex to the final 
Guidelines, guiding Member States and merging parties through the Article 21 process by 
addressing, in sequence, whether: 

(i) The transaction has an EU dimension;  

(ii) A parallel Member State measure exists;  

(iii) The Member State measure materially affects implementation;  

(iv) The interest being pursued is expressly recognised or otherwise;  

(v) Notification is required;  

(vi) The type of evidence that can substantiate the Member State measure;  

(vii) The deadline that would apply; and  

(viii) The type of decision the Commission can adopt. 

6.3.15 The final Guidelines should also state expressly that unduly lengthy or indeterminate national 
processes that result in abandonment or indefinite delay of a notified transaction may 
themselves constitute disproportionate measures within the meaning of Article 21(4) EUMR 
(para. 380(b) of the Draft Guidelines). 

7 REMEDIES 

7.1 Introduction 

7.1.1 Although the Draft Guidelines do not address remedies, they urgently call for corresponding 
changes to the Remedies Notice. The modernisation that the Draft Guidelines pursue — greater 
legal certainty, an expanded range of competitive parameters, new theories of harm, and a 
holistic approach to the balancing of harm and benefit — cannot be delivered in isolation from 
the Commission’s remedy policy, which has been in place for nearly two decades. Building on 
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the ECLF’s Initial Observations, 129  the analysis set out above identifies three dimensions 
warranting attention. 

7.2 Remedies addressing new parameters of competition 

7.2.1 The Draft Guidelines (para. 20) identify parameters of price- and non-price competition beyond 
the current analytical framework, including output and quality, choice (including media and 
cultural diversity), capacity, investment, innovation, privacy, sustainability, and resilience 
(including security of supply). Theories of harm and benefit in relation to several of these 
parameters are still developing, and the need for guidance on remedy design in such cases is 
correspondingly acute. 

7.2.2 At minimum, the final Guidelines should foreshadow the remedial approaches the Commission 
expects to apply when addressing theories of harm involving these parameters (e.g., 
investment, privacy, sustainability, and resilience), and those principles should subsequently be 
reflected in any revision of the Remedies Notice. Without corresponding guidance on remedies, 
the modernisation of merger review risks falling short of its objectives. 

7.3 Remedies addressing new theories of harm 

7.3.1 The Draft Guidelines articulate several new or further-developed theories of harm — including 
in relation to minority shareholdings and common ownership, labour markets, and dynamic 
effects. The need for remedial guidance in relation to these theories is equivalent to that 
identified above in connection with new parameters of competition. The substantive expansion 
of ecosystem-based merger analysis illustrates that point.  

7.3.2 The substantive expansion of ecosystem-based merger analysis cannot be assessed in 
isolation from the remedies framework. The Draft Guidelines provide no clarity on how the 
Commission will calibrate the choice and design of remedies in ecosystem cases, which creates 
significant uncertainty for merging parties. As the Commission's willingness to intervene in 
ecosystem cases grows, the availability of effective, proportionate, and administrable remedies 
becomes correspondingly more important. 

7.3.3 Given the systemic nature of ecosystem-related concerns, a greater emphasis on behavioural 
remedies will often be necessary. Where the concern relates to interoperability restrictions, data 
advantages, switching barriers, or other forms of ecosystem reinforcement, targeted remedies 
— including interoperability, access, data-sharing, or governance commitments — are likely to 
be more effective than traditional divestiture. 

7.3.4 The final Guidelines should acknowledge that ecosystem cases, like other cases involving novel 
theories of harm, may require a broader range of remedial tools, and should provide guidance 
on the factors that will inform the Commission's choice of remedy in such cases. 

7.4 Remedies preserving efficiencies and other benefits 

7.4.1 The Commission is invited to assess merger-specific benefits — including efficiencies — in the 
context of remedy design and implementation.130 The interplay between merger assessment 

 
129 See also ECLF Initial Observations, Section 9. 

130 See at 2.2.4 above. 
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and remedy design must ensure that the benefits a transaction delivers are not inadvertently 
eliminated by commitments required to address the identified concerns. 

7.4.2 The Remedies Notice currently prescribes that commitments “have to eliminate the competition 
concerns entirely.” 131  Given the Commission’s current strong preference for structural 
remedies, this routinely translates into a requirement to divest the full area of overlap — an 
approach that risks eliminating, through commitments, the very merger benefits that the Draft 
Guidelines' efficiency framework is designed to recognise, thereby rendering it de facto void. 
The ECLF accordingly invites the Commission to: 

(i) Recognise explicitly that efficiencies are a relevant consideration in remedy design; 

(ii) Introduce a balancing framework between harm and benefit at the remedy phase, 
including the ability to consider foreseeable market changes in a dynamic manner; 

(iii) Give greater recognition to the effectiveness of behavioural remedies where benefits 
are demonstrated, including through monitoring tools (e.g., independent trustees and 
annual reporting obligations, published in non-confidential form) and flexibility 
mechanisms (e.g., review clauses enabling ongoing adjustments). 

7.4.3 In line with the Draghi Report’s observations,132 innovation and investment commitments may 
become increasingly important in securing merger clearance on efficiency grounds. Remedies 
serve not only to eliminate competition concerns but to give effect to benefits that neutralise 
those concerns. 

7.4.4 The same logic applies beyond innovation and investment commitments. Where merging 
parties claim efficiencies related to a more sustainable economy or clean technology, they may 
put forward commitments designed to ensure those efficiencies are achieved with a sufficient 
degree of probability, in the near term, and to the benefit of consumers in the market where the 
anticompetitive harm is identified. 

***** 

  

 
131 Remedies Notice, para. 8 [emphasis added]. 

132 The Future of European Competitiveness (9 September 2024), p. 35. 
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Annex 2: Table of Recommendations 
Consolidated overview of the ECLF’s proposals, by section of the Draft Guidelines. This table summarises the recommendations in the body of the paper. 

ECLF paper Draft Guidelines ECLF proposal for amendment 

2.  Guiding Principles (Part I.B of the Draft Guidelines) 
Parameters of competition 
paras. 2.2.1–2.2.3 

para. 20 • Include a clear definition of “resilience”, aligned with the Commission’s in-depth consultation paper (a market’s ability to supply 
customers reliably despite external shocks/illegitimate influence) and assess it on an industry-wide scale.  

Burden / standard of proof 
paras. 2.3.1–2.3.6 

paras. 21–25, and 36 • Draw a clear conceptual distinction between the burden of proof and the standard of proof throughout.  
• The obligation for parties to produce a detailed theory of benefit should arise only once the Commission has articulated a 

credible preliminary theory of harm.  
• A failure to evidence efficiencies must not be conflated with a presumption of harm, nor indirectly lower the SIEC threshold. 

Equally, the Art. 101/102 TFEU case-law cited “by analogy” (fn 39) cannot alter the Commission’s EUMR burden where a SIEC 
is identified. 

• In non-price cases, the Commission should be required to specify the specific parameter of competition affected, the specific 
mechanism by which the merger alters abilities and incentives, the nature of anti-competitive effects, the expected timeframe, 
and the evidentiary basis on which that effect is “more likely than not” to harm consumers or trading partners. 

Evidence 
paras. 2.4.1 

paras. 26–31 • Include a practical taxonomy of evidence for innovation/dynamic assessment (ordinary-course R&D plans, pipeline-stage 
evidence, patent quality, R&D spend/trends, historic output, commercialisation plans, deal valuation), assessed holistically.  

• Apply single-document sufficiency (para. 31) symmetrically.  
• Remove language incentivising defensive over-production (para. 29).  
• Market test evidence should be assessed by reference to probative weight rather than treated as an opinion poll. 
• Confirm the “unfettered” evaluation (para. 29) does not dispense with verifying reliability (Tetra Laval; CK Telecoms).  
• Set out a nuanced approach to the probative weight of internal documents.  
• Formally recognise Legal Professional Privilege as a binding limitation in EUMR proceedings. 

Overall assessment – labour 
markets 
paras. 2.5.1–2.5.4 

paras. 32–36 • Address how labour market harm interacts with consumer benefit claims arising from the same underlying effect, specifically 
addressing: (i) what forms of post-merger restructuring do not give rise to a labour market SIEC; (ii) whether, and under what 
conditions, a reduction in labour costs may form part of a theory of benefit; (iii) how the Commission will balance a labour 
market theory of harm against a product market theory of benefit arising from the same merger effect; and (iv) whether a 
standalone labour market SIEC suffices for intervention under the EUMR. 

Relevant counterfactual 
paras. 2.6.1–2.6.8 

paras. 38–44  • Define the evidentiary standard for departing from pre-merger conditions and the “sufficient degree of certainty” for future 
developments.  

• Clarify that, where customer migration to a disruptor product or adjacent offering can be predicted with sufficient certainty, that 
development may be relevant to the counterfactual. 

• Clarify that “all financial means at the firm’s disposal” (para. 40) must reflect what a firm would realistically/rationally deploy, not 
what it could theoretically afford. 
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Failing firm 
paras. 2.7.1–2.7.4 

paras. 45–51 • Clarify that all efficiencies rendering a merger net positive preclude a finding of merger-caused harm; in failing-firm scenarios, 
confirm that any harm to competition cannot be attributed to the merger.  

• Relax the “substantial overlap” requirement for out-of-market efficiencies. 
• Introduce a robust framework for assessing “alternative purchaser” claims.  
• Provide a more flexible framework for distress falling short of the full failing-firm conditions (lower certainty/magnitude for 

efficiency claims). 

3.  Market Power (Part II.A of the Draft Guidelines) 
Market power as a neutral 
concept 
paras. 3.2.1–3.2.3 

paras. 52–59 • Confirm, in line with case-law, that market power alone does not justify intervention, and indicate, in broad terms, the 
circumstances in which it is more likely to give rise to concerns. 

• Clarify how different indicators of market power are weighted across factual contexts, as well as how each market-power 
indicator is evaluated, combined and weighed in the overall assessment. 

• Distinguish structural conditions giving rise to potential market power from evidence of its exercise.  

Structural indicators of 
market power 
para. 3.3.1 

paras. 60–67 • Connect the sections on structural indicators of market power by cross-referencing. 

Other indicators of market 
power  
paras. 3.4.1–3.4.16 

paras. 68–79 • Confirm that the indicators in paras. 68–79 are relevant to establishing market power as a necessary, but insufficient, condition 
for an SIEC.  

• Identify the specific mechanism by which the merger causes any identified market power to translate into an SIEC.  
• Acknowledge expressly that: (i) the weight of indicators varies with the facts of the case; (ii) the assessment remains inherently 

case-specific, even where several indicators are present; and (iii) the distinction between structural conditions giving rise to 
potential market power and evidence of its exercise is relevant to the weight accorded to individual indicators. 

Low sensitivity to price 
para. 3.4.2 

paras. 68–69 • Acknowledge that the reliability of customer churn rates, switching patterns, and natural experiments varies significantly across 
market types. Indicate the type and quality of evidence expected in markets where switching data may be sparse, delayed, or 
unrepresentative (e.g., markets with lumpy orders, long-term contracts, or infrequent purchases). 

• Clarify the analytical distinction between the capacity-constraint evidence used under paragraph 69 (rivals’ elasticity of supply) 
and paragraph 79(a) (barriers to entry/expansion). Confirm that, where the same evidence is used under multiple heads, it is not 
weighted twice in the overall assessment. 

High profit margins 
paras. 3.4.3–3.4.6 

paras. 70–74 • Add cross-references from this section to dynamic competitive potential (para. 80 et seq.). 
• Acknowledge that standard accounting proxies may not always be appropriate and indicate the alternative approaches the 

Commission may adopt. 
• Add cross-references from the innovation carve-out (para. 70) to the innovation shield (paras. 192–205) and confirm that a 

market power finding based on the indicators (paras. 68–79) does not in itself operate as a basis for disapplying the innovation 
shield where the relevant conditions are otherwise met.  

• Provide guidance on comparator selection and adjustment. 
• Clarify the burden of proof in comparator-based arguments. 
• Acknowledge the limits of accounting margins in the main text. 
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Supply-side constraints and 
barriers 
paras. 3.4.7–3.4.8 

paras. 69, 79(a) • Avoid double-counting between rivals’ limited ability to expand (para. 69) and the barriers-to-entry framework (para. 79(a)). 
• Add sector examples including resilience.  

Multi-sourcing and supply-
chain resilience 
paras. 3.4.9–3.4.10 

paras. 76(d)–(e) • Clarify multi-sourcing and supply-chain resilience. 
• Indicate the evidence to distinguish genuine resilience-driven lock-in from ordinary multi-supplier relationships. 

Ecosystems and portfolio 
effects as barriers 
para. 3.4.11–3.4.12 

para. 79(c); paras. 287 
et seq. 

• Clarify the link between ecosystem/portfolio effects as barriers (para. 79(c)) and as a standalone theory of harm (paras. 287 et 
seq.); avoid double-counting.  

• Address features capable of being either a benefit or a barrier. 

Strategic conduct  
paras. 3.4.13–3.4.14 

para. 79(e) • Clarify whether the evidentiary thresholds and analytical standards for the indicators (paras. 68–79) are the same as those 
applied in antitrust proceedings and, if not, how they differ. 

• Confirm that findings on market power indicators in merger decisions are made without prejudice to findings in antitrust 
proceedings concerning the same market, and vice versa. 

Sector-specific guidance 
paras. 3.4.15–3.4.16 

para. 79 • Provide sector-specific guidance on barriers to entry and expansion, illustrating how the framework in para. 79 applies across 
distinct market types. 

Dynamic competitive 
potential 
paras. 3.5.1–3.5.4 

paras. 80–83 • Clarify that the unified “real concrete possibilities” standard for potential competitors applies consistently across all three 
entry/expansion scenarios (countervailing entry, para. 87 et seq.; actual constraint by potential competitor, para. 196 et seq.; 
future constraint by potential competitor, para. 200 et seq.).  

• Apply the same standard in each scenario in line with the case-law. 

Countervailing factors –  
Dynamic entry and 
expansion of competitors 
paras. 3.6.3–3.6.14 
 

paras. 86–100 • Clarify how the evidentiary standard for entry as a countervailing factor applies in dynamic markets (para. 94). 
• Provide clearer guidance on when the two-year horizon may be extended (para. 97).  
• Reconcile the asymmetry between barriers to entry (inferred from structural features, para. 86) and entry as a countervailing 

factor (requiring concrete plans).  
• Clarify that “relevant scale” (para. 100) should account for credible expansion pathways so that small-scale but potentially 

disruptive entry (para. 98) is not systematically discounted. 

Countervailing factors – Out-
of-market constraints 
paras. 3.6.15–3.6.19 

paras. 101–103 • Provide criteria for distinguishing meaningful out-of-market constraints from marginal ones (para. 103).  
• Clarify whether the size, significance, or characteristics of the dependent customer group should affect the analysis (para. 102).  
• Clarify the relationship between out-of-market constraints and the counterfactual analysis. Ensure symmetry with cross-market 

harm theories (paras. 248–259).  
• Provide structured guidance on assessing global competitive constraints. 

Dominance and other types 
of market power 
paras. 3.7.1–3.7.5 

paras. 111–113 • Frame the Hoffmann-La Roche presumption as a rule of thumb rather than a universal rule.  
• Replace “substantial market power” with “significant degree of market power” (para. 113), consistently with the EUMR, case-law 

and existing non-horizontal guidance.  
• Remove the unsupported presumption (para. 113) that a small number of competitors in oligopolistic markets “have” that degree 

of market power. 
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4.  Anticompetitive Effects (Part II.B of the Draft Guidelines) 
General / head-to-head 
(II.B.2) 
paras. 4.2.1–4.2.2 

— • Confine the EUMR assessment to merger-specific dynamics as market-wide dynamics fall under Art. 101 TFEU. 
• Do not transpose Art. 101 burdens onto notifying parties under the EUMR. 

Structural market features 
paras. 4.2.3–4.2.5 

para. 129 • Safe-harbour screens should confirm the absence of a SIEC, not merely that concerns are unlikely. 
• Update market-share and HHI thresholds to reflect two decades of practice. 

Closeness of competition 
paras. 4.2.6–4.2.10 

paras. 130–137 • Apply a consistent behavioural framework to market-wide substitution and merger-specific diversion. 
• Use SSNIP-based questions rather than hypothetical non-existence questions. 

Important competitive force 
para. 4.2.11 

paras. 138 et seq. • Explicitly refer to dynamic competitive potential (current section II.A.3) and entry/expansion (current section II.A.4.1) 4.1.13 in 
the assessment of an “important competitive force”. 

Capacity constraints 
paras. 4.2.12–4.2.14 

paras. 148 et seq. • The Commission should assume the information-gathering task proactively and itself gather the relevant capacity data where no 
aggregated market intelligence is available and where capacity is considered material to the analysis.  

• Consider granting Form CO waivers where no aggregate market intelligence on capacity is available and such information is 
necessary for the assessment. 

Network effects 
paras. 4.2.15–4.2.18 

paras. 153–157 • Acknowledge different types of network effects (global, hyper-local) and their varying implications for barriers, dynamic 
competition and exploitation. 

• Explain positive network effects in more detail. 

Purchasing and labour 
markets 
paras. 4.2.19–4.2.24 

paras. 158 et seq. • Specify and provide guidance on which purchasing/labour overlaps must be flagged and analysed upfront in merger filings.  
• Clarify the interaction and possible conflict between consumer welfare and buyer-power theories of harm, and specifically: (i) 

whether lower sales prices can serve as an efficiency defence for a merger leading to lower procurement prices for labour or 
other inputs; (ii) whether the notion of “harmed consumers” can apply to “harmed workers” in the out-of-market benefits test; 
and (iii) whether higher remuneration to workers and suppliers can serve as an efficiency defence for a merger leading to higher 
sales prices. 

Minority shareholdings 
paras. 4.2.25–4.2.38 

paras. 163, 165 • Reflect the distinctions between the principal channels through which a non-controlling minority shareholding may affect 
competition explicitly (financial interest, influence, information) (para. 163) and set out the evidentiary requirements per 
mechanism. 

• Specify conditions for a standalone SIEC.  
• Clarify whether the 5% indication (para. 165) is a safe harbour or screen; address aggregation and stakes held through affiliated 

entities.  
• Address regulatory arbitrage through careful sequencing of transactions. 

Common ownership 
paras. 4.2.39–4.2.44 

para. 166 • Elaborate the mechanism through which common ownership may produce competitive harm, the evidence required to 
demonstrate it, and the limiting principles that preserve the merger-specificity of the analysis. 

Loss of investment & 
expansion (II.B.3) 
paras. 4.3.1–4.3.5 

paras. 169, 170 et seq. • Clarify the scope and necessity of loss of investment and expansion competition as a distinct theory of harm. 
• Ensure the theory is not applied as an efficiency offence. 
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Loss of innovation (II.B.4) 
paras. 4.4.1–4.4.3 

paras. 177, 180 • Expand on when dynamic-competition concerns are unlikely (para. 177). 
• Confirm discontinuation/delay/redirection of R&D does not give rise to a presumption of harm (para. 180). 
• Remove the theory (para. 180) that incentives to compete may fall even where the parties bring the R&D project to market. 

Loss of potential competition 
(II.B.5) 
para. 4.5.1–4.5.2 

paras. 196–199 • Remove the notion of perceived potential competition; it does not fall within the scope of the EUMR. 

Foreclosure (II.B.6) 
paras. 4.6.1–4.6.24 

paras. 211, 219, 224, 
233 et seq., 239–249 

• Clarify customer-foreclosure criteria (para. 211) by reintroducing NHMG tenets and indicating criteria for assessment of when a 
downstream firm constitutes a sufficiently important customer that its integration with an upstream supplier could give rise to a 
credible customer foreclosure concern.  

• Reintroduce a soft safe harbour for ability to foreclose (after para. 219).  
• Clarify rivals’ ability to counter bundling strategies (para. 224) (GE/Honeywell).  
• Provide criteria for decarbonised inputs, raw materials and recycling capabilities (paras. 233 et seq.). 
• Set limiting principles for dynamic foreclosures and related theories (paras. 239–242).  
• Abandon or precisely delineate the “rent extraction” theory (paras. 244–245).  
• Abandon the “perceived foreclosure” theory (para. 247).  
• Clarify that cumulation of effects is permissible only where each individual theory of harm is sufficiently substantiated 

(para. 248) and specify methodology for holistic assessment (para. 249). 
• Remove the resilience consideration (para. 249) or add limiting principles. 

Entrenchment (II.B.7) 
paras. 4.7.1–4.7.15 

paras. 252–259 (esp. 
252–253) 

• Define and confine the ecosystem concept (para. 252): entry criteria needed; confine to digital mergers; distinguish pro-
competitive consumer preference from anti-competitive switching barriers.  

• Specify the materiality threshold (para. 253): indicate when ecosystem effects are significant enough for a SIEC; the ability-
incentive-effects framework should continue to apply.  

• Limit the scope of counterfactuals: explain how competing scenarios will be assessed in ecosystem cases.  
• Provide guidance on the circumstances in which behavioural, interoperability, access or governance commitments may be 

appropriate to address ecosystem-related concerns. 
• Await the General Court’s judgment in Booking/eTraveli before giving the entrenchment theory definitive expression. 

Coordination (II.B.8) 
paras. 4.8.1–4.8.18 

paras. 116, 260–261, 
263, 268 

• Remove references to “explicit” coordination (paras. 116, 260–261): the EUMR applies to tacit coordination; explicit coordination 
falls under Art. 101 TFEU.  

• Reference the Airtours-criteria (para. 263) in full: introduce clarifying language based on case-law on the established legal 
standard for the assessment of coordinated effects  

• Clarify that past coordination (para. 268) creates no presumption for merger review. 

Other anticompetitive effects 
(II.B.9) 
paras. 4.9.1–4.9.10 

paras. 286–289 • Clarify elements to establish a SIEC regarding access to CSI: If access to CSI is retained as a standalone theory, require: 
(i) significant merger-specific advantage; (ii) ability and incentive to use it harmfully; (iii) significant, non-theoretical harm 
(Apple/Shazam). 

• Clarify elements to establish a SIEC re portfolio effects: can arise where, at a minimum: (i) harm is identified on clearly defined 
relevant markets; (ii) the merged firm will hold a specified minimum threshold of market power because of the merger; (iii) harm 
to consumers can be reasonably quantified; and (iv) the link between the substantial increase in bargaining leverage and the 
SIEC test can be clearly established. 
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5.  Benefits from Mergers / Efficiencies (Part II.C of the Draft Guidelines) 
General 
paras. 5.1.1–5.1.3 

paras. 25, 36, 293 • Clarify the harm threshold and preserve evidentiary symmetry: explain how the Commission will identify the harm threshold that 
efficiency claims must offset, including where harm is qualitative, long-term or dynamic. 

•  

Assessment of direct 
efficiencies (II.C.1) 
paras. 5.2.1–5.2.11 

paras. 302, 306, 309, 
311–314 

• Taxonomy of direct synergies (para. 302): clarify whether there is any hierarchy among the listed synergies and, if so, specify it 
and the criteria on which it is based.  

• Verifiability (paras. 306, 309): clarify how the theory of harm affects the assessment of longer time horizons and how this 
interacts with temporal balancing (parties to be given the benefit of the doubt where benefits are front-loaded); clarify how the 
types of evidence are weighted and whether efficiency claims will be brought within market consultation (and if so, how parties 
are involved); and reconcile the "in tempore non suspecto" preference with the merger-specificity requirement, since the most-
favoured evidence is by definition not merger-specific.  

• Merger specificity (paras. 311, 313–314): further substantiate the thresholds for alternatives being "realistic" and "attainable" 
and confirm these are cumulative conditions; clarify how the Commission will identify and quantify "incremental efficiencies," 
factoring in spillover concerns from concerted alternatives and regulatory limits in specific sectors. 

Assessment of dynamic 
efficiencies (II.C.2) 
paras. 5.3.1–5.3.17 

paras. 26, 249, 293, 
325, 327–328, 331–334 

• Taxonomy of dynamic synergies (para. 325): welcome the catalogue but add and clarify whether there is a hierarchy. 
• Verifiability (paras. 327–328): define the "sufficient degree of likelihood" standard and its relationship to the "more likely than 

not" SIEC threshold; remove the requirement that investment or innovation materialise "shortly after closing"; clarify how 
evidence is weighted.  

• Merger specificity (paras. 331–333): acknowledge more strongly that partnerships, JVs and licensing carry their own 
disadvantages and cannot be presumed interchangeable with mergers as a starting point; the prevalence of an agreement type 
in an industry should not imply its suitability for the merging parties.  

• Benefit to consumers (para. 334): focus the assessment on whether there is a credible pathway from the claimed dynamic 
efficiencies to tangible consumer benefits, rather than on whether consumers value "investment" or "innovation" in the abstract.  

• Resilience and sustainability as efficiencies (cf. paras. 249, 293): confirm that resilience and sustainability benefits constitute 
"technical and economic progress" and are cognisable as dynamic efficiencies; ensure evidentiary symmetry (para. 26) so that 
if the Commission relies on them to establish harm it must equally accept them for benefit; set out the relevant types of 
evidence; and acknowledge that their temporal characteristics do not diminish their cognoscibility. 

Balancing benefit and harm 
(II.C.3) 
paras. 5.4.1–5.4.19 

paras. 342, 346, 350, 
352–357; fn 395 

• Apply the balancing framework symmetrically (para. 342): hold the Commission to the same evidentiary standard to quantify 
harm as parties face when substantiating efficiencies. 

• Margin of discretion (para. 342; cf. para. 300, fn. 367): clarify that discretion may not be used to sideline well-substantiated 
efficiency claims and is exercised within Article 2 EUMR and the case-law, with reasoning detailed enough for judicial review. 

• Long-term efficiencies (para. 346): confirm they are not systematically discounted on the basis that competitive constraints may 
erode over time, consistent with the stated objective of weighing innovation, investment and resilience. 

• Asymmetric timelines (para. 350): apply the same temporal scrutiny to harm as to benefit; the Commission should substantiate 
the timing and trajectory of harm rather than assume it materialises immediately on closing. 

• Out-of-market and collective benefits (paras. 352–357): relax or at least define "substantial overlap" and add practical examples 
so these provisions are not merely theoretical. 
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6.  Measures to Protect Legitimate Interests (Part III of the Draft Guidelines) 

Substantive assessment 
(III.A) 
paras. 6.2.1–6.2.33 

paras. 358–389 • Scope and attribution (paras. 363–367): Article 21 permits measures only for interests distinct from the EUMR competition 
assessment; apply a materiality threshold; confirm measures by ministries, regulators and public-mandate bodies are 
attributable to the Member State.  

• Public security (para. 369): strict standard; cite concrete examples of “fundamental interests of society”; distinguish narrowly 
tailored continuity obligations from structural ownership or board-nationality mandates.  

• Intra-EU vs. Non-EU acquisitions (para. 370): focus on ultimate control and actual risk, not formal nationality. 
• Media plurality (paras. 372–373): maintain competition/plurality distinction; define “media” and “media services”; provide EMFA 

examples.  
• Prudential/banking (paras. 376, 389): cannot be used to pursue ownership or lending preferences indirectly; cross-reference 

SSM/ECB and SRM/BRRD frameworks; presumptions of compatibility should be rebuttable. 
• FDI screening/Art. 346 TFEU (paras. 390–392): clarify interface and when notification is required; note the Art. 346 derogation 

in strict, not automatic; address jurisdiction, disclosure modalities (para. 371) and scope; encourage consultation. 
• Other interests (para. 377): expand on the characteristics that rendered approved measures acceptable; provide examples of 

“vital services” and acceptable narrow-tailoring vs. unacceptable open-ended quotas. 

Procedural framework (III.B) 
paras. 6.3.1–6.3.15 

paras. 378–397 • Operationalise “reasonable doubt” (para. 391; paras. 380–383): provide non-exhaustive list of indicators.  
• Ex-post rationalisations: clarify that post-adoption cannot cure breaches (paras. 390–392); strengthen consequences for 

insufficient deterrence (paras. 394–395).  
• Provide stricter consequences to flow form ex post communications. 
• Secure evidence procedure (para. 371): offer a timeline-bound classified-annex protocol with secure access for case teams and 

limited party summaries; confer procedural rights for notifying parties: allow them to submit evidence, request informal 
guidance, receive non-confidential reasons for concerns and lodge complaints about suspected infringements. 

• Comfort letter pathway (para. 397): a short procedure for an initial Commission view.  
• No-retroactivity safe harbour (paras. 385–386): new Member State regimes should not apply to deals already notified, or 

already cleared, absent a new transaction-specific, evidence-based threat. 
• Add a decision-tree annex to guide Member States and parties through the Article 21 process.  
• Unduly lengthy national processes (para. 380(b)): confirm that processes causing abandonment or indefinite delay may 

themselves be disproportionate under Art. 21(4) EUMR. 

7.  Remedies 

Remedies addressing new 
parameters of competition 
paras. 7.2.1–7.2.2 

para. 20 • Foreshadow the remedial approaches the Commission expects to apply when addressing theories of harm involving new 
parameters of competition (e.g., investment, privacy, sustainability, and resilience), and those principles should subsequently be 
reflected in any revision of the Remedies Notice. Without corresponding guidance on remedies, the modernisation of merger 
review risks falling short of its objectives. 

Remedies addressing new 
theories of harm 
paras. 7.3.1–7.3.4 

— • Provide guidance on remedy choice and design for new or further-developed theories of harm, including in relation to minority 
shareholdings and common ownership, labour markets, and dynamic effects.  

• Acknowledge that ecosystem cases may require a broader range of remedial tools, with greater emphasis on behavioural 
remedies — including interoperability, access, data-sharing, or governance commitments — where concerns relate to 
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interoperability restrictions, data advantages, switching barriers, or other forms of ecosystem reinforcement, rather than 
traditional divestiture.  

• Provide guidance on the factors that will inform the Commission’s choice of remedy in ecosystem cases and other cases 
involving novel theories of harm. 

Remedies preserving 
efficiencies and other 
benefits 
paras. 7.4.1–7.4.4 

— • Recognise explicitly that efficiencies are a relevant consideration in remedy design. Introduce a balancing framework between 
harm and benefit at the remedy phase, including the ability to consider foreseeable market changes in a dynamic manner. Give 
greater recognition to the effectiveness of behavioural remedies where benefits are demonstrated, including through monitoring 
tools (e.g., independent trustees and annual reporting obligations, published in non-confidential form) and flexibility mechanisms 
(e.g., review clauses enabling ongoing adjustments).  

• Where merging parties claim efficiencies related to a more sustainable economy or clean technology, allow commitments 
designed to ensure those efficiencies are achieved with a sufficient degree of probability, in the near term, and to the benefit of 
consumers in the market where the anticompetitive harm is identified. 
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	2.6.2 The ECLF is concerned, however, that the breadth of factors the Commission may consider, and the discretion thereby afforded, will make it difficult for merging parties to anticipate which counterfactual the Commission will adopt, increasing the...
	2.6.3 The ECLF recommends that the final Guidelines provide concrete guidance on the evidentiary standard the Commission will apply when departing from pre-merger conditions as the relevant benchmark and clarify the degree of probability required for ...
	2.6.4 This is especially important in cases where the Commission is investigating novel theories of harm, such as entrenchment- or ecosystem- related theories.20F  Ecosystem cases may significantly expand the scope of counterfactual analysis, as compe...
	2.6.5 The Draft Guidelines do not specify how the Commission will choose between competing counterfactual scenarios, or what evidentiary standard applies to its assessment of an ecosystem's independent evolution. Without that clarity, the counterfactu...
	2.6.6 Ecosystem-related counterfactuals should remain anchored in the most likely future scenario supported by contemporaneous evidence, rather than a range of theoretically conceivable outcomes. The final Guidelines should provide clearer guidance on...
	2.6.7 The final Guidelines should also clarify that, where customer migration to a disruptor product or adjacent offering can be predicted with sufficient certainty, that development may be relevant to the counterfactual. This section should address t...
	2.6.8 The Draft Guidelines (para. 40) also state that in assessing a firm’s financial situation, the Commission “may consider all financial means at the firm’s disposal.” The ECLF submits that financial capacity alone does not determine what a firm wo...

	2.7 Failing firm
	2.7.1 The ECLF welcomes the extension of the failing firm defence (para. 50) to “failing divisions.” It notes, however, that the test for the defence remains substantially the same as that in the HMGs.
	2.7.2 The ECLF considers that further work to adapt the failing firm defence would be valuable — to foster a dynamic environment in which inefficient firms can be rapidly acquired, raising the value of investment through the prospect of exit and facil...
	2.7.3 The ECLF refers the Commission to the detailed suggestions in the ECLF Initial Observations22F  and recommends that, when assessing transactions involving failing firms or divisions, the final Guidelines should:
	(i) Clarify that all efficiencies brought about by the relevant transaction (in whichever form, likelihood and magnitude) render a merger net positive in terms of effects, as the Draft Guidelines note (fn. 90) – in the event of a failing firm – any po...
	(ii) Introduce a robust framework for assessing any claims by third parties that they are an “alternative purchaser,” consistently with its practice.25F  Some firms may indeed put forward such claims with the only purpose of delaying (or even impeding...

	2.7.4 The ECLF also recommends that the Commission introduce a more flexible framework for cases in which the conditions for the failing firm defence are not fully met, but the target firm or division nonetheless faces severe financial distress. The f...


	3 MARKET POWER
	3.1 Introduction
	3.1.1 Section 3 addresses the treatment of market power in Part II.A of the Draft Guidelines and sets out the ECLF's observations and recommendations across six interconnected sub-sections.
	(i) Section 3.2 addresses the general framework for market power.
	(ii) Section 3.3 addresses structural indicators of market power.
	(iii) Section 3.4 examines specific indicators of market power introduced or expanded by the Draft Guidelines, including low price sensitivity, profit margins, supply-side constraints and barriers, multi-sourcing and resilience, ecosystem and portfoli...
	(iv) Section 3.5 addresses dynamic competitive potential.
	(v) Section 3.6 addresses countervailing factors, including entry, expansion and out-of-market constraints.
	(vi) Section 3.7 addresses dominance and other degrees of market power.

	3.1.2 The ECLF welcomes the Draft Guidelines' recognition that mergers can generate efficiencies and scale, that many transactions are approved quickly, and that efficiencies are weighed against harm. Importantly, market power is not treated as inhere...
	3.1.3 The Draft Guidelines nonetheless provide limited guidance on when market power moves from a neutral or positive feature to a source of concern. The final Guidelines should confirm, consistently with case-law, that market power alone does not jus...

	3.2 Market power as a neutral concept
	3.2.1 The Draft Guidelines (para. 57) confirm that market power is assessed using “a combination of factors, none of which is individually decisive,” with structural indicators serving as “useful first indicators” while additional factors — such as pr...
	3.2.2 The ECLF recommends development of two related points:
	(i) The Draft Guidelines do not explain how the importance of different indicators shifts with the factual context. Market shares may matter most in certain markets, while margins or switching costs may be more relevant in differentiated or multi‑side...
	(ii) The final Guidelines should clarify what the indicators (paras. 68–79) are intended to establish. There is a meaningful distinction between conditions that give rise to potential market power and evidence that market power is exercised. Low sensi...

	3.2.3 The final Guidelines should explain how each market-power indicator is evaluated, combined, and weighed in the overall assessment. Each item of evidence should support the proposition for which it is relied upon; overall coherence should not be ...

	3.3 Structural indicators of market power
	3.3.1 The Draft Guidelines address foundational aspects of market power across different sections. The ECLF recommends that those sections be connected by cross-references to improve comprehensive understanding.27F

	3.4 Other indicators of market power
	3.4.1 Building on the general framework in at 3.2 above, the final Guidelines should confirm that the indicators in paras. 68–79 are relevant to establishing market power, but not sufficient to establish a SIEC.28F  The Commission should identify the ...
	Low sensitivity to price
	3.4.2 The Draft Guidelines (paras. 68–69) introduce a more explicit treatment of low-price sensitivity as a direct indicator of market power, compared to the HMGs, encompassing both a demand-side limb and a new supply-side limb. The ECLF recommends th...
	(i) The Draft Guidelines (para. 68) provide that the Commission may assess “customer churn rates, switching patterns following price increases or firms’ elasticity of demand from natural experiments.” These are well-established tools, but their reliab...
	(ii) The Draft Guidelines (para. 69) note that the Commission may examine “the frequency of capacity adjustments, production increases following price increases, or estimates of rivals’ elasticity of supply from natural experiments.” This is a legitim...

	High profit margins
	3.4.3 The explicit inclusion of profit margins as an indicator of market power is a significant extension from the HMGs, which addressed margins primarily in the specific context of pricing-pressure tools and efficiencies. The Draft Guidelines now tre...
	3.4.4 The Draft Guidelines (para. 70) state that high margins may be “less likely to indicate market power” where they are temporary and reflect “the outcome of research, innovation and risk-taking, in markets characterised by a fast pace of innovatio...
	(i) A cross-reference from this section (para. 70) to the section on dynamic competitive potential (para. 80 et seq.) would materially improve clarity, particularly in technology sectors. These provisions are analytically linked.
	(ii) The Draft Guidelines note (fn. 112) that incremental costs are “usually approximated” using accounting data. This approximation may not work well in innovation-driven sectors where products are still in development and direct production costs do ...
	(iii) The final Guidelines should include a cross-reference from the innovation carve-out (para. 70) to the innovation shield (paras. 192–205) and confirm that a market power finding based on the indicators (paras. 68–79) does not in itself operate as...

	3.4.5 The Draft Guidelines (para. 72) note that the Commission “may compare” a firm’s margins with those in “more competitive settings,” and that a material excess “may constitute evidence of market power – especially when a firm displays high profita...
	3.4.6 The ECLF identifies three points:
	(i) The ECLF proposes that the final Guidelines explain how to identify a valid comparator or how to control for differences such as capital intensity, risk, regulation, or business model.
	(ii) The ECLF proposes that comparator-based margin arguments should follow the same allocation of evidentiary responsibility described in 2.3: the party relying on a comparator should identify it, justify its relevance, control for material differenc...
	(iii) High margins do not necessarily show market power – they may reflect higher costs, better products, or past investment.30F  Accounting measures are also imperfect: costs are “usually approximated” and may not reflect economic reality (e.g. cost ...

	Supply-side constraints and barriers
	3.4.7 The HMGs consider supply-side flexibility when assessing whether a price increase could be sustained,31F  and barriers to entry as part of the entry analysis,32F  rather than as direct indicators of the merging parties’ market power. The Draft G...
	3.4.8 Two observations arise.
	(i) As noted above (at 3.4.2(ii), there is overlap between paragraphs 69 and 79(a), which should be addressed in the final Guidelines. The underlying question is similar. If the same evidence is used under both, there is a risk of implicit double coun...
	(ii) More generally, the framework would benefit from examples in the final Guidelines, especially in sectors where barriers are less conventional: network effects and data in digital markets; regulatory exclusivities and clinical data in life science...

	Multi-sourcing and supply-chain resilience
	3.4.9 The ECLF welcomes the recognition that multi-sourcing does not always equate easy switching and that non-resilient supply chains may limit customer substitutability. The reference to security of supply and resilience as potential frictions (e.g....
	3.4.10 The ECLF recommends that the final Guidelines clarify the practical application of these concepts: the final Guidelines should indicate the evidence the Commission will use to distinguish genuine resilience-driven lock-in from ordinary multi-su...
	Ecosystems and portfolio effects
	3.4.11 The Draft Guidelines (para 79(c)) state that integrated ecosystems may create bundled offerings that rivals cannot replicate, reflecting the realities of platform and multi‑product markets.
	3.4.12 The same features — such as complementarity or interoperability — may operate either as benefits or as barriers, without the Draft Guidelines explaining how this tension is resolved. The final Guidelines should acknowledge this tension and indi...
	Strategic conduct
	3.4.13 The Draft Guidelines (para. 79(e)) list persistent strategic conduct as a barrier to entry or expansion. This is a notable expansion. However, treating past conduct as a forward-looking barrier in a merger analysis requires care: profit margins...
	3.4.14 The ECLF recommends that the final Guidelines clarify whether the evidentiary thresholds and analytical standards for the indicators in paragraphs 68–79 are the same as those applied in antitrust proceedings and, if not, how they differ. The fi...
	Sector-specific guidance
	3.4.15 The Draft Guidelines (para. 79) identify barriers in largely generic terms. Greater predictability would be achieved if the final Guidelines provided, at least by way of example, how the framework applies in sectors where barriers take less con...
	3.4.16 The ECLF recommends that the final Guidelines incorporate sector-specific guidance on: (a) digital markets, where data access, network effects, and the ability to extend ecosystems across adjacent markets are the principal barriers; (b) life sc...

	3.5 Dynamic competitive potential
	3.5.1 The Draft Guidelines distinguish between three entry/expansion scenarios:
	(i) Entry as a countervailing factor, posing the question whether a rival not active in the relevant market pre-merger that can be predicted with “a sufficient degree of certainty” that they will become active in the relevant market following the merg...
	(ii) Loss of potential competition because the merger is one between an incumbent, active in the relevant market, and a rival, not yet active in the relevant market but still significantly constrains the competitive behaviour of the incumbent (actual ...
	(iii) Loss of potential competition because the not yet active rival has the potential to significantly constrain the incumbent firm(s) in the near future (future constraint by potential competitor) due to its incentive and ability, i.e., “real concre...

	3.5.2 The ECLF recommends34F  that the final Guidelines clarify, in line with established case-law, that the unified notion of a “potential competitor” applies in each of the three scenarios identified above. Established case-law holds that a potentia...
	3.5.3 It is therefore important to clarify that the same notion of potential competition applies across all three scenarios. The Draft Guidelines apply different standards in each, even though established case-law draws no such distinction.
	3.5.4 The "real concrete possibilities” standard should apply uniformly — whether potential competition is invoked as a countervailing factor, as an actual constraint on an incumbent, or as a future constraint.37F

	3.6 Countervailing factors
	3.6.1 The Draft Guidelines recognise that entry, expansion, and constraints arising from products or services outside the relevant market may, in appropriate circumstances, offset concerns arising from market power. The ECLF welcomes the inclusion of ...
	3.6.2 The treatment of entry and out-of-market constraints creates an analytical imbalance: future and cross-market competitive dynamics are readily considered when identifying harm but receive less structured treatment when relied upon as countervail...

	Dynamic entry and expansion of competitors
	3.6.3 The Draft Guidelines (para. 94) require that, for entry or expansion to be considered sufficiently likely to countervail a loss of existing competition, rivals must have “concrete plans to enter or expand at the relevant scale,” supported by “cl...
	3.6.4 The Draft Guidelines (para. 86) state that the Commission may infer persistence of market power from structural barriers to entry irrespective of plans by specific rivals, while parties seeking to rely on entry or expansion as a countervailing f...
	3.6.5 Effective plans, not always accessible. The requirement for concrete or sufficiently verifiable plans establishes an evidentiary standard that merging parties may struggle to meet in practice. Merging parties generally cannot obtain competitors’...
	3.6.6 This evidentiary gap is particularly relevant in digital and technology markets, where credible entry may emerge from the deployment of existing capabilities and business assets before any formal market-entry plan is publicly observable.38F  The...
	3.6.7 The ECLF considers that the final Guidelines should set out how the Commission will adapt its evidentiary requirements for entry in such settings, for example by indicating what forms of evidence may suffice to demonstrate a credible prospect of...
	3.6.8 By way of illustration, significant competitive developments in digital markets frequently originate from firms that expand into adjacent markets — for example, a firm that develops logistics, cloud infrastructure, payment, advertising, or data-...
	3.6.9 Timescales for entry or expansion. A related issue concerns the timeframe within which countervailing entry must be expected to occur. The Draft Guidelines provide that entry is normally considered timely if it occurs within two years, but that ...
	3.6.10 The ECLF therefore recommends that the final Guidelines should identify more clearly the factors relevant to extending the assessment horizon, including (but not limited to) long R&D and development or regulatory approval cycles, capital requir...
	3.6.11 Scale of entry or expansion. A further uncertainty arises from the requirement that entry or expansion occur at a “relevant scale” (para. 100). The Draft Guidelines state that “[s]mall-scale entry, such as entry into only a market segment, may ...
	3.6.12 The Draft Guidelines do not clarify how the concept of “relevant scale” should be applied in these circumstances, or the extent to which the Commission will take account of an entrant’s likely growth trajectory when assessing whether entry cons...
	3.6.13 This issue is particularly pronounced in innovation-driven sectors, where smaller firms may exert competitive pressure through disruptive technologies or R&D pipelines that are not yet fully commercialised, but which can be rapidly scaled throu...
	3.6.14 The ECLF recommends that the final Guidelines clarify that the assessment of “relevant scale” should take account of credible expansion pathways — including scalability of business models, technological potential, and sector-specific patterns o...

	Out-of-Market Constraints
	3.6.15 The Draft Guidelines (paras. 101–103) recognise that products and services outside the relevant market may exert competitive pressure on the merging parties. However, para. 102 states that, where a subset of customers remains dependent on the m...
	3.6.16 In innovation-driven, converging, and platform-based markets, competitive pressure frequently originates from adjacent products or services that do not yet fall within the boundaries of the relevant market. The Draft Guidelines themselves ackno...
	3.6.17 Three concerns arise in particular:
	(i) The Draft Guidelines provide no criteria for distinguishing meaningful out-of-market constraints from marginal ones. The examples listed at paragraph 103 are descriptive, but do not explain the degree of competitive discipline required before such...
	(ii) The qualification (para. 102) that out-of-market constraints are unlikely to be sufficient where a subset of customers remains dependent on the merging parties is potentially extremely broad. In many markets, some degree of customer dependency wi...
	(iii) The relationship between out-of-market constraints and the counterfactual analysis is unclear. Where an adjacent product or service is expected, with sufficient certainty, to expand into the relevant market in the near future, it may be more app...

	3.6.18 The Draft Guidelines’ emphasis elsewhere on ecosystem and cross-market dynamics ( paras. 248–259, on entrenchment) makes these concerns particularly acute. If cross-market interactions are relevant when assessing potential harm — including thro...
	3.6.19 The ECLF also recommends that the final Guidelines provide more structured guidance on assessing global competitive constraints as a specific category of out-of-market pressure, particularly given current policy concerns around European competi...

	3.7 Dominance and other types of market power
	3.7.1 High market shares and dominance may be relevant indicators, but they do not alter the basic proposition that market power alone does not establish a SIEC. The Draft Guidelines note that “very high market shares of 50% or more over a sustained p...
	3.7.2 The Hoffmann-La Roche case-law should be presented as a rule of thumb rather than a universal rule, given that the evidential significance of a high market share varies with market structure and conditions of production, supply, and demand.39F
	3.7.3 The remaining issue is one of terminology. The Draft Guidelines (para. 113) use the term “substantial market power” — both where a firm falls short of dominance and in the discussion of closeness of competition — a term that is misleading40F  an...
	3.7.4 Paragraph 113 also links the market position of a single firm to that of several by positing that a small number of competitors “have” that degree of market power in oligopolistic markets. The ECLF submits that this presumption is unsupported. T...
	3.7.5 The ECLF proposes that paragraph 113 be replaced with the following:


	4 ANTICOMPETITIVE EFFECTS
	4.1 Introduction
	4.1.1 Section 4 addresses the anticompetitive effects framework set out in Part II.B of the Draft Guidelines.
	(i) Section 4.2 addresses loss of head-to-head competition, including structural market features, closeness of competition, capacity constraints, network effects, purchasing and labour markets, minority shareholdings, and common ownership.
	(ii) Section 4.3 addresses loss of investment and expansion competition.
	(iii) Section 4.4 addresses loss of innovation competition.
	(iv) Section 4.5 addresses loss of potential competition.
	(v) Section 4.6 addresses foreclosure, covering customer foreclosure, ability to foreclose, bundling, sustainability-related raising rivals' costs, dynamic foreclosure incentives, rent extraction, perceived foreclosure risks, cumulation of effects, an...
	(vi) Section 4.7 addresses entrenchment of a dominant position through ecosystem-based reasoning.
	(vii) Section 4.8 addresses coordinated effects.
	(viii) Section 4.9 addresses other anticompetitive effects, including access to commercially sensitive information and portfolio effects.

	4.1.2 This section is the largest and most detailed in this submission, covering eight distinct theories of harm, each of which raises questions of legal certainty, evidentiary rigour, and the appropriate application of limiting principles.

	4.2 Loss of head-to-head competition
	4.2.1 As a general remark, the Commission must not address head-to-head competition dynamics that are not merger-specific and that fall within the scope of Article 101 TFEU. Competitive dynamics present in the market independently of the merger must b...
	4.2.2 This applies, for example, to the relationship between joint venture partners competing in the same market, or to a franchisor that both operates its own retail outlets and licenses its formula to independent franchisees. Because the analytical ...
	Structural market features
	4.2.3 The ECLF considers that the role assigned to structural indicators in the Draft Guidelines — to serve as initial screens for (potential) further lines of inquiry — is appropriate. This was the approach of the HMGs and NHMGs and is consistent wit...
	4.2.4 The “soft safe harbour” screens set out in the Draft Guidelines (para. 129), build on the EUMR, the Implementing Regulation,46F  the Notice on Simplified Procedure,47F  and the HMGs.48F  The ECLF recommends that the final Guidelines clarify, con...
	4.2.5 The ECLF maintains that there is scope to raise the market share and Herfindahl-Hirschman Index (“HHI”) screens in the Draft Guidelines to better reflect the Commission’s real-world enforcement practice. Based on academic research covering Commi...
	Closeness of competition
	4.2.6 In horizontal mergers, the Commission evaluates competitive constraints upon the parties (primarily through market definition) and between the parties (often through diversion ratios). To ensure internal consistency of the competitive assessment...
	4.2.7 When establishing the parameters of competitive pressure upon the parties, the Commission typically uses an SSNIP questionnaire that captures price sensitivities and elasticities. It is therefore important, when assessing the merger-specific los...
	4.2.8 The ECLF urges the Commission to re-consider any market investigation questionnaires that put a forced assumption of product non-existence to the customers. For example, the Commission might ask the customers of Merging Parties A and B the follo...
	4.2.9 This type of question risks materially overstating switching behaviour — and therefore the merger-specific loss of competitive pressure between the parties — leading to an erroneous SIEC conclusion. This risk is acute in heavily differentiated m...
	(i) A customer highly loyal to Merging Party A might not wish to switch to Merging Party B (or to any other provider) following a SSNIP; yet that same customer, when forced to choose, might nominate Merging Party B as a theoretical preferred alternati...
	(ii) Using the preferred-alternative scenario to demonstrate diversion ratios therefore ignores the market reality of own-price elasticity of demand and applies a different standard for measuring competitive pressure between the parties than is applie...

	4.2.10 Where the Commission wishes to gauge customers’ stated preferences through surveys — as opposed to revealed preferences through actual switching data — the ECLF recommends the Commission to do so by means of an SSNIP question rather than a hypo...
	Important competitive force
	4.2.11 In assessing an “important competitive force” (paras. 138 et seq.), the ECLF invites the Commission to apply — and explicitly cross-reference in the final Guidelines — the provisions on dynamic competitive potential (Section II.A.3) and dynamic...
	Capacity constraints
	4.2.12 The ECLF supports the Commission's approach to analysing capacity in the market (paras. 148 et seq.). However, a practical difficulty arises as to how notifying parties can obtain reliable information about the capacity and spare capacity of co...
	4.2.13 Notifying parties are generally unable to obtain capacity information from competitors, as it is competitively sensitive.51F   Moreover, while third-party consultancies and industry associations regularly compile sector and total market capacit...
	4.2.14 In such circumstances, the Commission should assume the information-gathering task proactively rather than place the burden of proof on the notifying parties, given both the nature of the information and the constraints imposed by Article 101 T...
	Network effects
	4.2.15 The Draft Guidelines state (para. 153) that there may be both “positive” and “negative” network effects. Paragraph 154 addresses how “positive” network effects may harm competition; the Commission should, however, make clear that the same appli...
	4.2.16 Whilst the Draft Guidelines acknowledge both positive network effects (where user value increases) and negative network effects (where user value declines), they focus almost exclusively on negative effects and their association with exploitati...
	4.2.17 This approach is difficult to reconcile with the Commission’s stated intention to consider theories of benefit. It also fails to account for the considerable variation in the type and competitive significance of network effects depending on the...
	4.2.18 The ECLF invites the Commission to acknowledge this diversity and to address positive network effects in greater detail, so that the final Guidelines reflect a more balanced treatment of this phenomenon.
	Purchasing markets
	4.2.19 The ECLF welcomes the Draft Guidelines’ efforts to clarify the framework for assessing purchasing markets and buyer power (paras. 158 et seq.) but invites the Commission to clarify the practical administration of the new purchasing and labour m...
	4.2.20 Buy-side overlap analysis. Symmetrical application of horizontal overlap thresholds to all common purchasing and labour inputs would create a significant procedural burden. In virtually every transaction, both the acquirer and the target employ...
	4.2.21 To avoid an over-inclusive characterisation of generic procurement as a horizontal overlap, the ECLF urges the Commission to clarify — whether in the final Guidelines or elsewhere — precisely which types of purchasing and labour market overlaps...
	4.2.22 Balancing supplier and consumer welfare. Increased enforcement focus on buy-side competition, including in labour markets, creates a competition policy tension that requires resolution where consumer welfare and supplier or worker interests div...
	4.2.23 Had such a theory of harm been advanced for the procurement market, the parties may have been able to demonstrate that the lower purchase prices of raw milk would be passed on, in whole or in part, to supermarkets and, ultimately, to consumers....
	4.2.24 Accordingly, as a matter of principle, the ECLF invites the Commission to clarify the interaction and possible conflict between “consumer welfare” and “buyer power” theories of harm, and, specifically, whether:
	(i) The merging parties’ lower sales prices can, in principle, serve as an efficiency defence for a merger leading to lower procurement prices for labour or other inputs. As this is a question of principle, the Commission may assume that the merging p...
	(ii) The notion of “harmed consumers” can also apply to “harmed workers” in the Commission’s formulation of the out-of-market benefits test, or whether the Commission will weigh those different effects on separate groups against each other.53F
	(iii) Higher remuneration to workers and suppliers, in principle, can serve as an efficiency defence for a merger leading to higher sales prices to the merging parties’ customers.

	Minority shareholdings
	4.2.25 The proposition in the Draft Guidelines (paras. 163 et seq.) that non-controlling minority shareholdings may, in certain circumstances, reduce competitive pressure between the merged firm and the competing firm is, at one level, uncontroversial...
	4.2.26 It is nonetheless important to note that minority shareholdings are not uniformly harmful from a competitive standpoint. In many circumstances, such investments serve neutral or pro-competitive purposes: they may facilitate the financing of sma...
	4.2.27 Absent unambiguous evidence of a meaningful reduction in competitive pressure, the Commission should therefore adopt a cautious approach to enforcement. The challenge for the final Guidelines is to articulate a framework sufficiently sensitive ...
	4.2.28 The Draft Guidelines identify (para. 163) three principal channels through which a non-controlling minority shareholding may affect competition:
	(i) The financial interests of the shareholding party;
	(ii) The influence it may exercise over the target's commercial decisions; and
	(iii) The information it may obtain because of the relationship.

	4.2.29 These are analytically distinct mechanisms, and their competitive significance — as well as the evidence required to establish that each is operative — differs materially. The ECLF recommends that the final Guidelines reflect these distinctions...
	4.2.30 Financial minority stake. In the case of a purely financial minority stake held passively and without special rights or information entitlements, the theory of competitive harm rests on the proposition that the holder's financial interest in th...
	(i) The mechanism through which profits would be internalized (considering that, for example, a minority stake may not be able to affect a company's dividend policy, and it is not uncommon for companies to not pay dividends);
	(ii) That the stake is large enough to produce a non-trivial softening of competitive incentives; and
	(iii) That the market structure is such that this softening would lead to a detectable harm to competition.

	4.2.31 The evidentiary burden associated with this mechanism is accordingly demanding.
	4.2.32 Governance or influence rights. Where the minority stake is accompanied by governance or influence rights, the mechanism of potential harm may be more concrete and observable; the same applies to stakes that generate information flows. It is ne...
	(i) A board member in Germany, for example, has a fiduciary duty towards the company with a possibility of criminal sanctions being imposed for information exchange in contravention of these requirements. Such barriers should also be considered when c...
	(ii) The competitive risks of influence rights and information flows can be limited or removed by governance structures that have been accepted on many occasions by both the Commission and Member States’ national competition authorities, by waiving sh...

	4.2.33 Such remedies demonstrate that any harm arising from governance and information rights is analytically distinct from the incentive-based harm of profit internalisation.
	4.2.34 Minority stake as a stand-alone concern. The Draft Guidelines introduce the significant proposition (para. 163) that minority shareholdings may give rise to a SIEC as a stand-alone basis for an adverse finding, rather than merely as a contribut...
	(i) In which factual configurations is it appropriate to characterise a minority shareholding as a stand-alone driver of a SIEC, as distinct from one that is merely contextual or that would not, in isolation, constitute a SIEC? What role does the requ...
	(ii) Will the Commission articulate minimum evidentiary requirements that must be satisfied before a minority shareholding can be treated as a stand-alone basis for a SIEC, to provide merging parties and investors with a degree of analytical certainty?

	4.2.35 A “safe harbour”? The Draft Guidelines further state (para. 165) that, in principle, minority shareholdings below 5% are not relevant to be considered as a stand-alone theory of harm unless accompanied by additional rights or links. This guidan...
	(i) Is the 5% indication, without any additional rights or links, intended to operate as a presumptive “safe harbour,” or is it merely an “initial screen” that can be displaced by evidence of incentive effects even in the absence of “additional rights...
	(ii) How should the threshold be applied to instruments that are economically equivalent to an equity stake but that take a different legal form, such as options, convertible instruments, or other arrangements that may confer economic exposure without...
	(iii) When considering the question of aggregation, a firm may hold multiple stakes in different entities, each below 5%, which collectively produce a material degree of financial exposure across a group of competitors.
	- Would businesses be right to assume that the Commission will adhere to the safe harbour for each of these investments, or does the Commission consider itself to have a degree of discretion in such a situation?
	- Similarly, when considering stakes held through affiliated entities or managed funds, will the Commission consider it necessary to analyse these together, even where the governance or structural situation indicates otherwise?


	4.2.36 A further issue arising from the 5% threshold — and from the minority shareholding framework more generally — is the risk of regulatory arbitrage through careful transaction sequencing.
	(i) The theoretical example is straightforward: a firm that holds a meaningful minority stake in a rival could, in principle, sell that stake down to below 5% in advance of notifying a merger, thereby avoiding scrutiny, only to rebuild the stake follo...
	(ii) The transaction Naspers (Prosus)/Just Eat Takeaway illustrates the point. The Commission cleared the transaction, subject to Prosus reducing its stake in Delivery Hero;55F  as a result, Prosus sold one part of its stake to Uber. The effect of the...

	4.2.37 Should the Commission be considering additional tools to address such situations — whether through Article 22 EUMR call-in powers, Article 101 TFEU investigations, or other mechanisms — the ECLF would encourage the Commission to engage transpar...
	4.2.38 Likewise, the ECLF notes that the Commission did not pursue the ideas set out in the 2014 White Paper Towards more effective EU merger control,56F  which evaluated extending the EUMR's scope to non-controlling minority shareholdings. Should the...
	Common ownership
	4.2.39 The Draft Guidelines state (para. 166) that common ownership may reduce competitive incentives and that, where this is so, market share and concentration indicators may understate the true competitive effects of a merger.
	4.2.40 Common ownership is a pervasive feature of modern capital markets. Its prevalence raises an important threshold question: if common ownership exists to varying degrees in virtually all industries, its mere presence cannot, by itself, be suffici...
	4.2.41 The debate on competitive effects associated with common ownership has been intense and a wide range of perspectives exist. Consensus has not arrived. For instance, a study provided by the European Parliament’s Policy Department for Economic, S...
	4.2.42 An analytical framework that treats common ownership as inherently concerning imposes overly broad review without sufficient precision in identifying the cases where actual competitive harm may arise. The mechanism through which common ownershi...
	4.2.43 The Draft Guidelines refer to the decision in Dow/DuPont58F  as an example of how common ownership has been considered in the merger control context. It is important to recall that, in that case,  common ownership was not investigated as a dist...
	4.2.44 The Draft Guidelines appear to contemplate a more prominent role for common ownership in future assessments, suggesting that structural indicators may be adjusted where common ownership is present. This raises a question about consistency with ...

	4.3 Loss of investment and expansion competition
	4.3.1 The Draft Guidelines (paras. 170 et seq.) introduce “loss of investment and expansion competition” as a distinct theory of harm, holding that a merger may lead to a SIEC if it “significantly alters investment or expansion competition processes t...
	4.3.2 This is presented as harm related to product market competition (para. 169), but the Draft Guidelines do not identify the relationship between harm in product markets — such as loss of head-to-head competition or potential competition — and loss...
	4.3.3 If loss of investment or expansion competition is to be retained as a distinct theory of harm, the final Guidelines should explain in detail when it is relevant. The analysis of product market competition, innovation competition, and potential c...
	4.3.4 Moreover, as currently framed, this theory of harm risks constituting an “efficiency offence” — a concept the Draft Guidelines must avoid. Many mergers involve changes to one or more of the parties’ pre-merger investment or expansion plans, and ...
	(i) For instance, assume that one of the merging parties has pre-merger plans to invest in new production capacity, to increase output and enter a product market where the other party competes or to enter a geography where that party is already presen...
	(ii) The competitive effects of the parties abandoning the planned capacity extension would be analysed in terms of potential loss of potential competition. Assume that no competitive concerns are identified as part of that analysis.
	(iii) The merger enables the merging parties to better utilise the incumbent’s existing (under-utilised) capacity to increase output, which is a genuinely pro-competitive effect, and to redirect planned investments to other parts of the merged firm’s ...

	4.3.5 It is critical that the new theory of harm does not serve to identify concerns because the parties execute such pro-competitive decisions. That would amount to an attack on efficiencies and on more efficient capital allocation.

	4.4 Loss of innovation competition
	4.4.1 The Draft Guidelines state (para. 177) that both “large” and “limited” dynamic competitive interaction between merging firms may give rise to a SIEC. As currently drafted, the situations giving rise to concern are near-limitless. For this part o...
	4.4.2 The Draft Guidelines state (para. 180) that a SIEC may arise where R&D projects or existing products are “discontinued, delayed, or redirected.” This is an appropriate baseline theory of competitive harm. However, as noted in the ECLF Initial Ob...
	4.4.3 The Draft Guidelines further contend (para. 180) that dynamic competition may be harmed even if the merging parties pursue the R&D project and bring it to market — on the basis that the parties would have reduced incentives to compete. The ECLF ...
	(i) The assessment of whether development projects are likely to be “discontinued, delayed, or redirected” is inherently fraught with a high degree of uncertainty and very often depends on factors that are outside the merging parties’ control (e.g., t...
	(ii) The basis for the assumption on reduced incentives post-launch is even more speculative and there is no basis for such elaborative speculation under the EUMR; and
	(iii) The assumption that the parties would make all the investments to launch a new product and then not compete vigorously does not make economic sense: there is no reason to think that a rational firm would undertake those investments (which the fi...


	4.5 Loss of potential competition
	4.5.1 As explained at 3.5.2 above, EU competition law requires a potential competitor to have “real concrete possibilities” to enter the relevant market and compete. The Draft Guidelines’ proposed notion of “perceived potential competition” (paras. 19...
	4.5.2 Should the concept be retained in the final Guidelines, considerably more exacting legal requirements than those in the Draft Guidelines would be necessary. For instance, perceptions that third parties constitute competitive threats should at mo...

	4.6 Foreclosure
	Customer foreclosure
	4.6.1 The Draft Guidelines include a brief section on customer foreclosure (para. 211.b)) that provides no guidance or thresholds as to what constitutes a “critical customer base” or an “important customer” for the purposes of establishing ability to ...
	4.6.2 The ECLF recommends that the final Guidelines include indicative criteria for assessing when a downstream firm constitutes a sufficiently important customer that its integration with an upstream supplier could give rise to a credible customer fo...
	Ability to foreclose: “safe harbour”
	4.6.3 The Draft Guidelines provide no safe harbour for non-horizontal mergers. The NHMGs stated that foreclosure was “unlikely” where the merged entity would have a post-merger market share below approximately 30% in the upstream or downstream market....
	4.6.4 Consistent with the Draft Guidelines’ approach to horizontal mergers,63F  and with guidance on “affected markets” in the Implementing Regulation and the Notice on Simplified Procedure, the ECLF recommends including in the final Guidelines a new ...
	4.6.5 In addition, as noted above at 4.2.4, the ECLF asks for an empirical recalibration of soft safe harbours based on decisional practice (including non-horizontal cases).
	Ability to replicate bundling strategies
	4.6.6 The Draft Guidelines merely observe (para. 224) that single-product rivals “may combine their offers” but do not systematically address the conditions under which such counterstrategies are likely to be effective.
	4.6.7 The ECLF recommends that the final Guidelines require the Commission to assess, as part of the ability-to-foreclose analysis, whether rival firms could realistically counteract the foreclosure through their own bundling, partnerships, or other m...
	Decarbonised inputs, raw materials or recycling capabilities
	4.6.8 The Draft Guidelines provide no methodology for assessing sustainability-specific raising rivals’ costs and no specific evidentiary guidance for “green input” foreclosure, nor do they offer examples for measuring non-price harms in these setting...
	4.6.9 As noted in the ECLF’s Initial Observations,72F  the final Guidelines would benefit from including specific guidance on sustainability-related raising rivals’ costs, e.g., where “green” inputs are more expensive, and price effects may manifest a...
	Dynamic foreclosure incentives
	4.6.10 The Draft Guidelines introduce a new section on “dynamic incentives” (paras. 239–242), representing a doctrinal innovation premised on the notion that foreclosure incentives may exist not to capture immediate gains but to strengthen, entrench, ...
	4.6.11 The ECLF invited the Commission in its Initial Observations to articulate the legal standard distinguishing dynamic competition harms from elimination of potential competition, and to provide guidance for measuring dynamic harms in non-price di...
	4.6.12 There is also material overlap between dynamic foreclosure incentives (paras. 239–240) and the analysis of entrenchment (paras. 252–259), both of which focus on self-reinforcing market power, network effects, and barriers to entry. The final Gu...
	4.6.13 The same concern applies to the treatment of network effects, multi-homing, and inter-ecosystem rivalry: the final Guidelines should set out the practical standards or proxies for these concepts once and cross-refer to them consistently across ...
	Dynamic customer foreclosure incentives
	4.6.14 The Draft Guidelines’ statement (para. 242) that customer foreclosure “may also result in reduced scale or innovation incentives of the merged entity's upstream rivals” is potentially far-reaching. The further contention that “the merged entity...
	4.6.15 This dynamic harm theory should be qualified. The final Guidelines should clarify that the mere exercise of negotiating leverage to obtain lower input prices does not constitute customer foreclosure, absent evidence that the resulting terms wou...
	Leveraging or rent extraction effects
	4.6.16 The Draft Guidelines introduce a distinction between “leveraging effects” and “rent extraction effects” (paras. 244–245). The dual framing of input foreclosure as both “leveraging” and “rent extraction” is a meaningful doctrinal extension.
	4.6.17 The rent extraction variant — under which the Commission may assess harm “in the market for the foreclosed product irrespective of whether rivals are weakened in the market where they compete” — extends the scope of input foreclosure theory bey...
	4.6.18 The ECLF recommends that the rent extraction theory be abandoned altogether or, at minimum, more precisely delimited. At minimum, the final Guidelines should clarify that this theory requires, as a threshold matter, that the merged entity's inc...
	Perceived threats of foreclosure
	4.6.19 The Draft Guidelines state (para. 247) that “a threat of foreclosure may be sufficient to deter entry or discourage investment by rivals or potential entrants, even if the foreclosure strategy is not ultimately implemented.” This amounts to a b...
	4.6.20 The ECLF recommends that this notion be removed from the final Guidelines. Merger control is inherently forward-looking, but it requires demonstrating that a SIEC is “more likely than not” to materialise.74F  A theory that harm may arise from t...
	Cumulation of effects
	4.6.21 The statement at paragraph 248 of the Draft Guidelines that foreclosure effects “can be exacerbated when they are combined with other anticompetitive effects arising from the elimination of direct, innovation or potential competition between th...
	4.6.22 The final Guidelines should clarify that cumulation of effects is permissible only where each individual theory of harm is sufficiently substantiated. Cumulation must not become a mechanism for compensating for weaknesses in any individual theo...
	Holistic assessment of effects
	4.6.23 The Draft Guidelines state (para. 249) that foreclosure effects will be assessed “holistically.” While this is conceptually sound, the draft does not specify how the Commission will weigh competitive effects at distinct levels of the value chai...
	4.6.24 The further statement at paragraph 249 that “foreclosure can also make rivals less resilient by exposing them to market power and potential unreliability of alternative sources of supply” introduces a resilience consideration into the effects a...

	4.7 Entrenchment of a dominant position
	4.7.1 The Draft Guidelines invoke ecosystems across multiple sections, yet the concept remains undefined and without a clear analytical framework, creating uncertainty as to when ecosystem analysis applies and how it relates to established theories of...
	4.7.2 This uncertainty extends through the assessment framework. The Draft Guidelines do not clearly indicate when ecosystem strengthening becomes sufficiently significant to amount to a SIEC, how ecosystem-related counterfactuals should be structured...
	4.7.3 The expansion of ecosystem-based reasoning risks shifting the balance between investigative discretion and evidentiary rigour. Ecosystem theories frequently involve complex interactions across multiple products, services, and user groups and hav...
	4.7.4 While the Draft Guidelines focus primarily on potential harm, ecosystem integration may also generate significant efficiencies, including interoperability benefits, reduced transaction costs, and innovation gains. These should receive equal anal...
	Definition and scope
	4.7.5 The Draft Guidelines use the term “ecosystem” as a descriptive shorthand for closely related markets (e.g., para. 252) in the context of entrenchment of dominance, but without defining the concept or specifying when ecosystem-based analysis is e...
	4.7.6 This matters because the concept materially broadens the Commission's analytical field and has so far been developed through limited precedent. Without clear limiting principles, it creates a significant risk of over-enforcement and places mergi...
	4.7.7 To guard against this risk, the ECLF considers that the ecosystem concept should be constrained in three ways:
	(i) Ecosystem analysis should be limited to digital mergers. Outside the digital context, the concept risks becoming infinitely broad, capable of application to any commercial relationship involving different layers in a value chain. The economic char...
	(ii) Ecosystem analysis should not replace the process of market definition but should merely identify adjacent areas of commercial relevance where the Commission is concerned about theories of harm arising from either traditional leveraging or entren...
	(iii) Even where a digital ecosystem has been identified, the ability-incentive-effects framework should continue to operate as a filtering device. That well-established analysis disciplines non-horizontal merger review; its displacement cannot be jus...

	4.7.8 A further question on which guidance is needed concerns the competitive constraints that may limit market power within an ecosystem. The Commission's willingness to use ecosystem theory to expand the scope of its intervention should be matched b...
	4.7.9 This may include competition from rival ecosystems, standalone providers, multi-homing by users, interoperability solutions, or expansion by firms operating in adjacent markets. Where consumers have genuine alternatives across or outside a parti...
	Materiality threshold
	4.7.10 The Draft Guidelines identify no threshold at which ecosystem-related effects become sufficiently significant to constitute a SIEC — one of the most consequential gaps for legal certainty in the Draft Guidelines.
	4.7.11 The entrenchment theory of harm extends ecosystem-based reasoning without providing the analytical structure needed to constrain it. This concern is particularly acute at paragraph 253, where the Commission asserts that market power will be ass...
	4.7.12 As emphasised in the ECLF Initial Observations, entrenchment differs from the customer foreclosure scenario in the NHMGs only in that it does not require specific abusive market conduct.77F  Relying on a structural change in market structure as...
	4.7.13 Taking this together, three specific limits are currently absent:
	(i) A market share increment is a necessary but not sufficient condition for establishing a SIEC. The draft provides no guidance on what further showing bridges that gap.79F
	(ii) The fact that rivals are disadvantaged does not in itself establish a SIEC. Where the Commission relies on harm to competitors, the final Guidelines should specify what type of disadvantage is legally relevant. The as-efficient competitor test ma...
	(iii) A clear line must be drawn between anticompetitive harm and the outcome of more effective competition. Where rivals lose market position because the merged entity innovates more, scales more efficiently, or offers a better-integrated product, th...

	4.7.14 Without these limits, the ecosystem framing risks producing merger prohibitions grounded in structural inference and speculation rather than demonstrated harm. Such broad discretion to challenge acquisitions by large platforms, without establis...
	4.7.15 The Booking/eTraveli case illustrates this point clearly: the General Court heard the case in July 2025,81F  with judgment expected in the second half of 2026, around the time the Guidelines are to be finalised. Codifying an entrenchment theory...

	4.8 Coordination
	Tacit, not explicit, coordination
	4.8.1 The Draft Guidelines discuss (paras. 116, 260 and 261) coordinated effects in terms of both “tacit” and “explicit” coordination. References to “explicit” coordination introduce confusion as to the forms of coordination cognisable under the EUMR ...
	4.8.2 References to “explicit” coordination should be deleted from the final Guidelines to avoid any suggestion that the coordinated effects assessment has been broadened beyond the limits established by the EU courts. The case-law confirms that the E...
	Legal standard based on Airtours
	4.8.3 The Draft Guidelines restate the Airtours criteria (para. 263). The ECLF recommends that the final Guidelines should, in line with established case-law, incorporate three important clarifications.
	(i) The purpose of an analysis of coordinated effects under the EUMR is not merely to determine whether a concentration involves coordination risks, but whether such risks are likely to “significantly impede effective competition.” The Airtours criter...
	(ii) The tacit coordination must involve an oligopoly of firms that, collectively, hold a dominant position86F  and must give rise to (or strengthen) incentives for those firms “to adopt on a lasting basis a common policy on the market.” This criterio...
	(iii) The Airtours-criteria must not be applied mechanistically as a “checklist” but should, as the Court of Justice has held, be assessed against “the overall economic mechanism of a hypothetical tacit coordination” — in other words, a theory of harm...

	4.8.4 The Draft Guidelines state (para. 264) that the conditions for coordinated effects “may either pre-date the merger or result from the merger. In this respect, the Commission considers the changes that the merger brings about.” The Commission sho...
	4.8.5 The final Guidelines should clarify how the Commission will identify and quantify the merger-specific increment in the coordinated effects analysis. This may in part be achieved through expansion of the Airtours criteria as suggested above, but ...
	Reaching coordination terms
	4.8.6 The Draft Guidelines (para. 267(a)) state that a “reduction in the number of significant firms in the market may give rise to coordinated effects” [emphasis added]. The notion of a “significant” firm is vague (and not included in the HMGs).
	4.8.7 The ECLF recommends that the final Guidelines explains the notion of a “significant” firm, especially since the Draft Guidelines do not provide any reference to past cases that justifies such stricter approach.
	4.8.8 The Draft Guidelines (para. 267(c)) state that “similarities in terms of cost structure, market presence, capacity levels or levels of vertical integration can make it easier for firms to align incentives or reach an understanding on the terms o...
	4.8.9 The ECLF recommends that the final Guidelines should clarify the benchmark that the Commission will apply in assessing such similarities. While it may not be possible to include every player active in the relevant market in the analysis, the Com...
	4.8.10 The Draft Guidelines (para. 268) assert that “[a] history of coordination among firms (such as a prior finding or a cartel in the industry) is a strong indicator that a market is vulnerable to coordination,” and that a prior finding of coordina...
	4.8.11 Indeed, the ECLF's experience supports the opposite: a prior finding of explicit cartel-like coordination suggests rather that market characteristics do not lend themselves to tacit coordination — precisely because the parties required explicit...
	4.8.12 The Commission’s own review in NKT/ABB High Voltage Cable Business89F  is instructive. Three years prior to that transaction, the Commission had held the merging parties and other cable manufacturers liable for an infringement of Article 101 TF...
	4.8.13 The Commission further found that, given “limited transparency, it could be difficult for any co-ordinated outcome to be monitored effectively and therefore sustained.”92F  In other words, market characteristics alone demonstrated that the Airt...
	4.8.14 The HMGs (para. 43) appropriately capture the relevance of past coordination.93F  The final Guidelines should adopt that measured formulation — which requires actual analysis of whether market characteristics have changed — rather than the pres...
	4.8.15 The Draft Guidelines (para. 268) also state that “Other indicators [in addition to evidence of past coordination] such as price parallelism, high and stable margins and stable market shares over a long period of time can suggest existing coordi...
	4.8.16 The ECLF recommends that this statement also be removed. There is no intrinsic connection between price parallelism, stable margins, or stable market shares and coordination. If any such language is retained, the final Guidelines should at leas...
	Monitoring and deterrence
	4.8.17 The Draft Guidelines (para. 279) state that “retaliation that manifests itself after a significant time lag is less likely to offset the benefits from deviating.” While the general principle is indisputable, additional clarifications are necess...
	4.8.18 The ECLF recommends that the final Guidelines include a caveat accounting for a sector-specific approach to “timeliness,” like what is done for theories of benefit, for markets characterized by infrequent/irregular bidding processes. The key is...

	4.9 Other anticompetitive effects
	Access to commercially sensitive information
	4.9.1 The Draft Guidelines state (para. 286) that access to competitively sensitive information (CSI) “may lead to a SIEC even in the absence of foreclosure,” treating CSI as a standalone theory of harm. This extends beyond the NHMGs and relevant deci...
	4.9.2 If access to CSI is retained as a stand-alone theory of harm, the final Guidelines should clarify what must be demonstrated to establish a SIEC on that basis, namely that the merged firm through the merger:
	(i) Gains access to rivals’ CSI, which provides a significant, merger-specific, competitive advantage;
	(ii) Has the ability to use the CSI to put rivals at competitive disadvantage
	(iii) Has the incentive to use the CSI to that end; and
	(iv) The resulting harm is significant, not merely theoretical.

	4.9.3 This was the approach adopted by the Commission in Apple/Shazam,95F  where the Commission recognised the merged entity’s ability to access rivals’ CSI but nonetheless cleared the transaction, finding neither a credible incentive to exploit that ...
	4.9.4 Apple/Shazam confirms that access to CSI is not sufficient to establish a SIEC absent evidence of a credible incentive to exploit that information and likely anticompetitive effects. The theory must therefore be assessed within the established a...
	Portfolio effects
	4.9.5 The Draft Guidelines (para. 289) treat portfolio effects as a distinct theory of harm where mergers combine products in different markets sold to the same customers, potentially giving the merged entity stronger bargaining leverage vis-à-vis tho...
	(i) Increasing the cost to retailers of de-listing the merged entity’s products; and
	(ii) Increasing the cost and risk of patent litigation for rivals.

	4.9.6 Under this theory, the Draft Guidelines purport to identify a SIEC in the absence of any reduction in the number of competitors, any foreclosure, or even the entrenchment of a dominant position articulated elsewhere in the Draft Guidelines. Abse...
	4.9.7 The theory of harm investigated in Mars/Kellanova96F  is illustrative. Four specific points are pertinent:
	(i) The theory was premised on a mere “substantial strengthening of bargaining power” standard, meaning effectively the absence of any minimum threshold of market power created or strengthened by the merger. The implication is that mergers that substa...
	(ii) The theory did not articulate a market (or markets) on which a SIEC was said to arise, instead relying on the concept of a “portfolio,” and the overarching commercial dynamic between the merged entity and its customers. This is too nebulous a sta...
	(iii) The theory did not quantify the potential harm to consumers: it postulated higher prices or worse terms but did not quantify the increase in prices (or worsening of commercial terms). Mergers that may have the effect of increasing prices should ...
	(iv) The theory did not articulate how a strengthened bargaining position was to be reconciled with the SIEC test. That is a fundamental requirement under the EUMR.

	4.9.8 The Commission must establish, based on a sufficiently cogent and consistent body of evidence, that a transaction “more likely than not” gives rise to a SIEC.98F  Where multiple theories are relied upon, the overall finding must be supported by ...
	4.9.9 The ECLF recommends that the final Guidelines clarify that a SIEC under a portfolio effects theory can arise only where:
	(i) Harm is identified on clearly defined relevant markets, rather than in relation to a “portfolio” and overarching commercial dynamics between the merged entity and its customers;
	(ii) The merged firm will hold a specified minimum threshold of market power because of the merger, rather than the vague “substantial increase in bargaining leverage”;
	(iii) Harm to consumers can be reasonably quantified, beyond generic impact on higher prices or degraded commercial terms); and
	(iv) The link between the substantial increase in bargaining leverage and the SIEC test can be clearly established.

	4.9.10 These requirements will discipline the analytical approach and ensure that intervention in portfolio mergers is confined to cases where clear anticompetitive effects can be demonstrated.


	5 BENEFITS FROM MERGERS (EFFICIENCIES)
	5.1 Introduction
	5.1.1 Section 5 addresses the treatment of efficiencies and other benefits from mergers set out in Part II.C of the Draft Guidelines.
	(i) Section 5.1 sets out general observations applicable across the efficiencies framework, including guidance on calibrating efficiency submissions, recognition of non-EU efficiencies, and the relationship between remedy design and efficiencies.
	(ii) Section 5.2 addresses the assessment of direct efficiencies, covering the taxonomy of direct synergies, verifiability, merger specificity, and benefit to consumers.
	(iii) Section 5.3 addresses the assessment of dynamic efficiencies, including additional categories of dynamic synergy, the verifiability standard, merger specificity, consumer benefit, and the treatment of resilience and sustainability-related benefi...
	(iv) Section 5.4 addresses the balancing of benefit and harm, including symmetric application of the balancing framework, the Commission's margin of discretion, temporal considerations, and the treatment of out-of-market and collective benefits.

	5.1.2 The ECLF welcomes the significant effort reflected in the Draft Guidelines in recognising the material role that efficiencies can play in the merger assessment framework and in creating a structured approach for that assessment. It notes with ap...
	5.1.3 The ECLF invites the Commission to clarify how and when it will guide notifying parties on the magnitude and nature of the harm that claimed efficiencies need to offset, including whether and how the efficiency evidence falls short of that thres...

	5.2 Assessment of direct efficiencies
	Taxonomy of direct synergies
	5.2.1 The ECLF invites the Commission to clarify whether any hierarchy exists among the synergies listed by the Draft Guidelines (para. 302) and, if so, to specify that hierarchy in the final Guidelines together with the criteria on which it is based.
	Verifiability
	5.2.2 The Draft Guidelines (para. 306) appear to assume that direct efficiencies are timely only when they materialise “without delay,” while also permitting some flexibility for longer time horizons depending on industry characteristics, provided tha...
	5.2.3 The ECLF invites the Commission to clarify in the final Guidelines how the theory of harm informs the assessment of any longer time horizon, and how that interacts with the balancing of temporally asymmetric harm and benefits. Where merging part...
	5.2.4 The ECLF also invites the Commission to clarify how the types of evidence listed in paragraph 309 of the Draft Guidelines will be weighted, cross-referring to the general taxonomy in 2.4 above and supplementing it only with efficiency-specific g...
	5.2.5 The Draft Guidelines note (para. 309) that “views of market participants” constitute evidence that parties can submit to demonstrate efficiency claims. This raises a question as to whether efficiency claims will be formally brought within the sc...
	5.2.6 If so and given that notifying parties bear the burden of proof for efficiencies, the Commission should clarify how notifying parties will be involved in any such information-gathering process — in particular, how they will be able to influence ...
	(i) The ability to generate efficiencies will be transaction-specific and third parties are unlikely to be able to meaningfully contribute detailed feedback. They may instead use the relevant consultation as an opportunity to hinder competitors’ plans...
	(ii) Any misleading statements from the notifying parties are counteracted by the Commission’s sanctioning powers.

	5.2.7 The Draft Guidelines (para. 309) treat evidence as more credible when prepared “in tempore non suspecto, prior to the start of negotiations of the merger agreement.” This creates an internal inconsistency in the evidentiary framework: the appare...
	5.2.8 The ECLF invites the Commission to reconsider this formulation in the final Guidelines and, at minimum, to clarify how pre-negotiation evidence can be reconciled with the merger specificity requirement.
	Merger specificity
	5.2.9 The ECLF invites the Commission to clarify the thresholds for determining when alternatives to the merger are (not) “realistic” and (not) “attainable,” and to make clear that these constitute cumulative conditions (paras. 311 and 313).
	5.2.10 Where the Draft Guidelines (para. 314) limit the assessment to “incremental efficiencies” because alternatives to the merger are available or efficiencies are required for regulatory compliance, the ECLF invites the Commission to clarify how it...
	(i) Most of the possible alternatives consist of concerted action between competitors, which itself raises a range of spillover concerns that should be factored into the analysis; and
	(ii) In some specific industries (e.g., banking and financial services, pharma), regulations themselves may impose conditions that limit the scope of possible efficiencies. To create a fair and balanced framework, such limitations should be equally fa...

	Benefit to consumers
	5.2.11 The commentary on the “Balancing benefit and harm” at 5.4 below sets out the ECLF’s position on how benefits to consumers should be quantified and weighed against alleged harm.

	5.3 Assessment of dynamic efficiencies
	Taxonomy of dynamic synergies
	5.3.1 The ECLF invites the Commission to consider additional examples of dynamic synergies beyond those identified in the Draft Guidelines (para. 325). For instance, the following synergies can increase the incentive for merging undertakings to innovate:
	(i) Network effects can increase user value and enable a merged entity to compete more effectively against incumbents. This synergy is a distinct from conventional economies of scale because the benefit is not necessarily that average costs decrease. ...
	(ii) Access to intangible capital can enable small innovative firms to accelerate deployment of their products. In heavily regulated industries (such as pharmaceuticals) a merger may combine one firm's specialized regulatory expertise, established rel...

	5.3.2 Consistently with the ECLF's recommendation on direct efficiencies at 5.2.1 above, the Commission should clarify whether any hierarchy exists between the various categories of dynamic synergy and, if so, what that hierarchy is. The ECLF submits ...
	Verifiability
	5.3.3 The Draft Guidelines (para. 327) require merging parties to explain and substantiate, “with a sufficient degree of likelihood,” that the merged entity would invest or innovate in new or improved products post-merger. The “sufficient degree of li...
	5.3.4 The Commission should provide further guidance on how parties can satisfy this test in practice, particularly for dynamic efficiencies whose nature inherently involves uncertain future outcomes. Absent such clarification, the standard risks bein...
	5.3.5 The Draft Guidelines provide (para. 328) that dynamic efficiencies are timely if the investment or innovation materialises “shortly after closing,” albeit that “the benefits to consumers from dynamic efficiencies may materialise in a longer time...
	(i) In many industries, investments routinely require timeframes measured in years, if not decades (for example pharmaceutical R&D pipelines, clean-technology development, and large-scale infrastructure projects).
	(ii) The theories of harm advanced by the Commission in merger cases are often dynamic in nature, positing that the merged entity will, over time, have reduced incentives to innovate or invest. Where harm is expected to occur gradually due to changing...
	(iii) Longer-term investment commitments can in any event be evidenced by business plans and milestone-based performance tracks. The Commission should therefore reconsider the “shortly after closing” language.

	5.3.6 The ECLF recommends that the Commission clarify how evidence is weighted specifically for dynamic efficiencies, given that pre-negotiation studies, market expectations, and past examples may be scarce where efficiencies concern new products, dis...
	Merger specificity
	5.3.7 The Draft Guidelines (paras. 331–332) imply that formal agreements, joint ventures, and licensing of intellectual property and know-how are less anticompetitive than mergers and therefore preferable alternatives. This is not necessarily correct....
	5.3.8 The Draft Guidelines acknowledge (para. 333) some practical limitations of alternative arrangements but do not give them sufficient weight. Beyond the drawbacks identified in that paragraph, cooperation agreements may be costly to negotiate, imp...
	5.3.9 The final Guidelines should make clear that the assessment of merger specificity is inherently fact-specific and should acknowledge that mergers and partnerships have distinct advantages and disadvantages that cannot be presumed to be interchang...
	5.3.10 Nor should the prevalence of a particular type of agreement (para. 332) within an industry — which may be suitable for some firms but not others — give rise to a presumption that such an arrangement is available or appropriate for the merging p...
	Benefit to consumers
	5.3.11 The Draft Guidelines (para. 334) provide that dynamic efficiencies are likely to lead to consumer benefits “only if investment or innovation is an important parameter of competition to which consumer demand is responsive.”
	5.3.12 This standard is too restrictive. Consumers typically recognise and value the outputs of investment and innovation — new and improved products, better services, lower prices, enhanced sustainability — rather than innovation in the abstract. Mor...
	5.3.13 The final Guidelines should clarify that the Commission’s assessment must focus on whether there is a credible pathway from the claimed dynamic efficiencies to tangible consumer benefits, rather than on whether consumers can identify innovation...
	Resilience and sustainability as dynamic efficiencies
	5.3.14 The Draft Guidelines recognise resilience as a parameter of competition and invoke it on the harm side of the analysis (para. 249: “foreclosure can also make rivals less resilient"). They similarly introduce sustainability-related consideration...
	5.3.15 Resilience improvements, including enhanced security of supply, reduced dependency on single sources of inputs, geographic diversification of supply chains, and improved capacity to withstand external shocks, constitute technical and economic p...
	5.3.16 The temporal dimension of sustainability efficiencies warrants specific consideration. Such benefits by their nature often involve upfront investment with benefits materialising over extended time horizons.103F  If the Commission systematically...
	5.3.17 The final Guidelines should also set out the types of evidence relevant to substantiating resilience and sustainability efficiencies. These benefits are not necessarily quantifiable in the same manner as cost-based efficiencies, and the evident...

	5.4 Balancing benefit and harm
	5.4.1 The ECLF fully supports the integration of efficiencies into a structured, evidence-based framework that permits their fair weighing against potential competitive harm. The Draft Guidelines represent a significant step forward in this respect. I...
	5.4.2 The Commission should provide guidance on when and how it will quantify harm — or at least provide parties with a sufficiently clear indication of the magnitude and nature of the harm identified — so that efficiency submissions can be calibrated...
	5.4.3 The ECLF also invites the Commission to reconsider the statement at footnote 395 that “if benefits and harm are of the same magnitude, it cannot be concluded that the benefits outweigh the harm without exact quantification.” This formulation int...
	(i) The Commission is requested (para. 32) to assess whether the relevant merger is “more likely than not to result in a SIEC”; and
	(ii) Theories of harm and theories of benefit (para. 26) should be subject to the same evidentiary standard.

	5.4.4 The Draft Guidelines (para. 342; also, para. 300 and fn. 367) further state that, where a merger results in both substantial consumer harm and benefit, the Commission “disposes of a margin of discretion and weighs up different, sometimes incomme...
	5.4.5 The ECLF acknowledges the Commission’s margin of discretion as defined in the case-law but submits that it does not extend to dismissing or discounting verified efficiencies on a subjective basis. The reference to “incommensurable” parameters (p...
	5.4.6 The final Guidelines should clarify that the Commission’s margin of discretion is exercised within the legal framework established by Article 2 EUMR and the case-law, and that the Commission will conduct the balancing exercise with rigour and tr...
	Balancing between symmetric benefit and harm
	5.4.7 The Draft Guidelines (para. 346) state that, where a merger results in both substantial consumer harm and benefit, “competition is an important long-term driver of efficiency and innovation” and that “the lower the effective competitive constrai...
	5.4.8 This formulation risks becoming a basis for routinely dismissing efficiency claims that materialise over the longer term — an outcome that would be inconsistent with the Draft Guidelines’ stated objective (para. 293) of giving “adequate weight t...
	5.4.9 Systematically discounting longer-term efficiencies on the ground that competitive constraints may erode over time would hollow out the expanded efficiency framework that the Draft Guidelines seek to establish. The Commission should apply this p...
	Balancing between asymmetric benefit and harm
	5.4.10 The Draft Guidelines (para. 350) describe a temporal balancing exercise under which the Commission may assign less weight to harm or benefits the later the relevant effect is expected to materialise.
	5.4.11 For this exercise to be robust and even-handed, the Commission must apply the same temporal scrutiny to harm as it applies to benefits. In dynamic cases, alleged harm may itself unfold gradually over time; the Commission should therefore be req...
	Balancing across different consumer groups/markets
	5.4.12 The Draft Guidelines (paras. 352–357) recognise that benefits may accrue to consumers in markets other than those in which harm arises (“out-of-market benefits”) and that collective benefits may be considered.
	5.4.13 The condition that there must be a “substantial overlap” between the consumers harmed and those benefiting from the efficiencies, and the further requirement (para. 357) that out-of-market and collective benefits “are only relevant to the exten...
	5.4.14 The Commission should consider introducing greater flexibility in the final Guidelines to avoid creating a disconnect between competition enforcement and broader welfare outcomes. The Commission should be open to weighing harm suffered by one c...
	5.4.15 Current case-law does not address efficiencies accruing in markets other than that where competitive harm was identified.104F  The Commission’s “substantial overlap” requirement appears to derive primarily from MasterCard, which addressed the c...
	5.4.16 The Court held that where advantages exist for consumers in the market affected by the restriction — even if those advantages are not in themselves sufficient to compensate for the restrictive effects — advantages accruing to different consumer...
	5.4.17 The Commission should provide further guidance — including practical examples — on the circumstances in which out-of-market and collective benefits may realistically be relied upon, so that these provisions carry genuine practical significance ...
	5.4.18 The ECLF also invites the Commission to acknowledge explicitly that efficiencies arising outside the EU may benefit EU companies and consumers. This may occur where:
	(i) The relevant markets are regional or global in scope;
	(ii) Global scaling enables the merging parties to achieve scale and scope economies that reduce (variable) costs globally, and the relevant efficiencies are passed on to EU consumers;
	(iii) Industries operating within the EU rely on global supply and value chains. Efficiencies realised outside the EU (such as improved access to critical inputs, enhanced R&D capabilities, or innovation spillovers) can directly or indirectly enhance ...

	5.4.19 The final Guidelines should not only reflect current levels of global interdependence but should be sufficiently flexible to accommodate further evolution in that landscape.


	6 MEASURES TO PROTECT LEGITIMATE INTERESTS
	6.1 Introduction
	6.1.1 Section 6 addresses the measures to protect legitimate interests of Member States under Part III of the Draft Guidelines, which implements Article 21 EUMR.
	(i) Section 6.2 addresses the substantive assessment framework, covering: the scope of Member State intervention under Article 21; public security measures; intra-EU versus non-EU acquisitions; media plurality, including the interface with the Europea...
	(ii) Section 6.3 addresses the procedural framework, covering: the threshold for reasonable doubt; ex post rationalisations; secure evidence protocols for classified material; procedural rights for merging parties in the Article 21 process; a comfort ...

	6.1.2 The ECLF supports the objective (para. 358) of the Draft Guidelines of preserving the integrity of the one‑stop‑shop principle enshrined in Article 21 EUMR, while at the same time allowing targeted measures in the exercise of legitimate interest...
	6.1.3 The ECLF supports the objective reflected in paragraph 358 of the Draft Guidelines of preserving the integrity of the one‑stop‑shop principle enshrined in Article 21 EUMR, while allowing targeted measures in the exercise of legitimate interests ...
	6.1.4 The additions and clarifications proposed below would make Part III of the final Guidelines more operational for authorities and merging parties alike — reducing timing and compliance risks through clearer signalling (particularly as regards par...

	6.2 Substantive assessment
	Scope of intervention
	6.2.1 The application of Article 21 EUMR would benefit from clearer guidance on the respective scope of the Commission’s powers and those of Member States in pursuit of “legitimate interests.”
	6.2.2 The final Guidelines should clarify that Article 21 EUMR is not a parallel process to merger review under the EUMR, nor does it apply a distinctive substantive test. It must not permit Member States to re-examine, even indirectly, the Commission...
	6.2.3 The final Guidelines should state expressly that Article 21 permits Member State measures only for interests that are distinct from the competition assessment conducted under the EUMR. This is consistent with the one‑stop‑shop principle (paras. ...
	6.2.4 The most effective means of clarifying the scope of parallel interventions is to retain the existing broad definition of Member State “measures” (covering legislation, administrative acts, omissions, court measures, and de facto binding conduct)...
	6.2.5 The final Guidelines (cf. paras. 363–365) should accordingly clarify that the measures in question must not materially prohibit, condition, delay, or otherwise hinder the implementation of a concentration with an EU dimension.
	Attribution of responsibility
	6.2.6 The attribution of responsibility among different national authorities is a further aspect of the Article 21 process that warrants clearer treatment.
	6.2.7 The final Guidelines should explain that Member States remain responsible for measures taken by Ministries, regulatory authorities, regional institutions, and courts where those bodies affect an EU‑dimension merger. The final Guidelines should a...
	6.2.8 The Commission’s decision in ENEL/Acciona/Endesa110F  confirms that a Member State cannot rely on its internal administrative structure to justify non‑compliance with Article 21 EUMR — a principle of particular importance for independent sector-...
	Public security measures
	6.2.9 The Draft Guidelines (para. 369) correctly state that public security must be interpreted strictly and requires a genuine and sufficiently serious threat to a fundamental interest of society. The judgment in Xella111F  confirms that prohibiting ...
	6.2.10 The final Guidelines should provide concrete examples of “fundamental interests of society” (para. 369) in their appropriate context — for example, the integrity of defence supply chains, operational continuity of designated critical infrastruc...
	6.2.11 The final Guidelines should also include an explanation contrasting narrowly‑tailored continuity obligations for specified assets during periods of emergency with structural ownership mandates, board composition requirements tied to nationality...
	Intra-EU vs. Non-EU acquisitions
	6.2.12 The Draft Guidelines (para. 370) state that Member States or their nationals are prima facie not a threat to another Member State’s public security — a useful statement of principle against protectionism.
	6.2.13 The judgment in Xella113F  indicates that this assessment must not be purely formal. An EU‑incorporated company may rely on the freedom of establishment even if ultimately controlled by a third country, while the ownership chain remains relevan...
	6.2.14 The final Guidelines would benefit from specific examples of security concerns arising from energy and other infrastructure sectors. The Endesa precedents114F  and Commission v Belgium115F  support a useful distinction between genuine security ...
	Media plurality and the European Media Freedom Act
	6.2.15 Of the interests expressly listed in Article 21(4) EUMR, media plurality is among those that Member States are most likely to pursue actively, given the cultural dimension of those rights. The Draft Guidelines address such interests at paragrap...
	6.2.16 Plurality conditions must be directed at editorial independence and diversity, not at “industrial policy” objectives. The clear distinction between competition concerns and media plurality concerns must be maintained.
	6.2.17 The Draft Guidelines (para. 373) usefully distinguish the EUMR analysis of a “diversity or choice” from the perspective of a Member State exercising its powers with respect to the preservation of media plurality. The recently introduced EMFA116...
	6.2.18 To that end, the final Guidelines should include a definition of “media” and “media services” that clarifies where lines of distinction are to be drawn, together with examples of media content that would not ordinarily give rise to media plural...
	(i) It could be clarified, for example, that a merger between music publishers should not be subject to parallel review under media plurality considerations.
	(ii) Practical examples reflecting the online environment referenced in EMFA could also be cited to provide greater clarity as to which rights are captured. In Article 22 EMFA, for example, reference is made inter alia to:
	- News media’s reliance on platform distribution and algorithmic curation;
	- AI‑generated news summaries and their effect on source diversity; and
	- Cross‑ownership links between media and large digital platforms.


	Prudential rules and banking sector measures
	6.2.19 A further specifically listed legitimate interest under Article 21(4) EUMR concerns prudential rules. The final Guidelines should differentiate more explicitly between the treatment of genuine prudential concerns in the banking and financial se...
	6.2.20 The Draft Guidelines (para. 376) correctly note that prudential rules have become largely harmonised at EU level. UniCredit/Banco BPM117F  illustrates the practical consequences: following the Commission’s EUMR review, Italy imposed Golden Shar...
	6.2.21 The final Guidelines should clarify that prudential rules cannot be used by Member States to impose measures that indirectly affect national banking policy, mandate lending allocations, or entrench ownership structures.
	6.2.22 The final Guidelines should include an explicit cross‑reference to the SSM/ECB framework118F  and the Single Resolution Mechanism Directive,119F  noting that prudential authorities are best‑placed to calibrate capital and liquidity levels and t...
	6.2.23 The Draft Guidelines (para. 389) presume compatibility where measures are imposed or recommended by European authorities. These presumptions should be rendered expressly rebuttable and confined to measures strictly aligned with the relevant EU ...
	Foreign Direct Investment (FDI) screening
	6.2.24 Greater clarity is needed on the interface between Article 21 and FDI measures adopted by affected Member States. The FDI Screening Regulation 2019/452120F  confirms that FDI transactions may qualify as notifiable concentrations under the EUMR ...
	6.2.25 The ECLF submits that the final Guidelines should explain when FDI measures for public security purposes do not require communication and when other interests must be notified that fall within the notion of an “FDI” transaction. The final Guide...
	6.2.26 Where an FDI screening decision imposes conditions purely for the purpose of mitigating a recognised public security risk and mirrors a Commission FDI Opinion adopted in relation to the same transaction, notification under Article 21(4) EUMR sh...
	National security measures
	6.2.27 The final Guidelines should expressly address the exemption in Article 346 TFEU and add a specific provision reflecting the derogation for essential national security interests.
	6.2.28 Article 346 TFEU provides a strict, non-automatic derogation limited to essential security interests that cannot be justified by reference to industrial or economic considerations alone. It distinguishes between the withholding of sensitive inf...
	6.2.29 The final Guidelines should clarify whether and how Article 346 TFEU affects:
	(i) Jurisdiction (i.e., the situations where the Commission retains its merger jurisdiction);
	(ii) The modalities of disclosure in situations involving national security (e.g., secure protocols, as per paragraph 371 of the Draft Guidelines); and
	(iii) The precise scope of any national measure (e.g., limited to assets/operations strictly linked to essential security interests).

	6.2.30 In addition, the final Guidelines should encourage consultations between the Commission’s case‑team and with DG DEFIS/EDA, where appropriate.
	Other legitimate interests
	6.2.31 Beyond the specifically enumerated legitimate interests in Article 21 EUMR, a question arises as to what other measures Member States may rely upon as recognised “legitimate interests” that can be pursued independently of merger control.
	6.2.32 The Commission’s decisions in EDF/London Electricity121F  and Lyonnaise Des Eaux/Northumbrian Water122F  provide instructive positive examples. The Draft Guidelines (para. 377) identify only two cases in which notified Member State measures hav...
	6.2.33 The final Guidelines should expand on the examples of “vital services” and identify legitimate scenarios justifying consumer protection-based intervention (para. 377), distinguishing: (a) acceptable narrowly‑tailored measures (e.g., ring‑fenced...

	6.3 Procedural framework
	“Reasonable doubts”
	6.3.1 The final Guidelines (para. 391) should be made more operational by providing examples of situations in which “reasonable doubt” may arise. Such doubt should be considered to arise, inter alia, where the measure in question is:
	(i) Not aligned to the acknowledged interest in question;
	(ii) Pursues economic or national ownership objectives;
	(iii) Unsupported by evidence, provided by the Member State, which links the measure with the legitimate interest; or
	(iv) Imposing conditions on parties that go beyond what is required to achieve the legitimate goals underpinning the measure.

	6.3.2 The Commission’s decision in VIG/Aegon CEE123F  illustrates these principles well: the Commission requested justification from the Member State under its Article 21 powers, having concluded that it was not apparent how the notified transaction c...
	6.3.3 The final Guidelines (paras. 380–383) should include a non-exhaustive list of indicators of “reasonable doubt,” including conditions that mirror competition law principles or remedy best practices, and a clear requirement that the scope and dura...
	Ex-post rationalizations
	6.3.4 The final Guidelines should clarify that ex post communication cannot cure the effects of a national measure implemented without prior notification. Secil/Holderbank/Cimpor125F  and BSCH/Champalimaud126F  illustrate that Member States must obtai...
	6.3.5 The final Guidelines should state this principle unambiguously: Member States’ post‑adoption rationalisations cannot cure a breach of the notification and standstill obligations.
	6.3.6 The final Guidelines should also provide for stricter consequences to flow from ex post communications (para. 395), as the consequences currently set out at paragraph 394 appear insufficient to deter non-compliance. The ECLF expressly supports t...
	“Secure evidence” procedure
	6.3.7 The Article 21 regime should incorporate a “secure evidence” procedure for classified material. The Draft Guidelines (para. 391) state that refusal to provide non‑confidential documents or summaries may prevent the Commission from finding that a...
	6.3.8 The final Guidelines should go further by providing a practical mechanism for the treatment of classified evidence — for example, the use of secure rooms, cleared officials, restricted disclosure obligations, confidentiality rings, or classified...
	6.3.9 Part III of the Draft Guidelines is framed primarily in terms of interactions between the Commission and Member States. The final Guidelines should also address the procedural interests of the merging parties in legal certainty. Notifying partie...
	6.3.10 The ECLF also recommends introducing a short “comfort letter” pathway (building on para. 397) that merging parties could trigger jointly with a Member State, or unilaterally where a Member State declines to notify but intends to apply national ...
	Enhanced legal certainty
	6.3.11 Legal certainty would be materially enhanced if the final Guidelines addressed retroactivity more concretely. The Draft Guidelines (paras. 385–386) invoke the principles of legal certainty and non-retroactivity but do not elaborate on their pra...
	6.3.12 The final Guidelines should address retroactivity by reference to concrete examples, including signed transactions; transactions already notified to the Commission; transactions cleared but not yet closed; and national screening regimes introdu...
	6.3.13 In this respect, a “no retroactivity” safe‑harbour principle could be introduced, pursuant to which new Member State regimes or powers should expressly not apply to transactions that have already been:
	(i) Notified to the Commission, unless objectively necessary for recognised legitimate interest and consistent with the principle of proportionality (paras. 380–384); or
	(ii) Cleared by the Commission, unless the Member State in question demonstrates that a new – transaction-specific and evidence-based – threat exists to such a recognized interest.

	6.3.14 The Commission could also include a practical “decision tree” as an annex to the final Guidelines, guiding Member States and merging parties through the Article 21 process by addressing, in sequence, whether:
	(i) The transaction has an EU dimension;
	(ii) A parallel Member State measure exists;
	(iii) The Member State measure materially affects implementation;
	(iv) The interest being pursued is expressly recognised or otherwise;
	(v) Notification is required;
	(vi) The type of evidence that can substantiate the Member State measure;
	(vii) The deadline that would apply; and
	(viii) The type of decision the Commission can adopt.

	6.3.15 The final Guidelines should also state expressly that unduly lengthy or indeterminate national processes that result in abandonment or indefinite delay of a notified transaction may themselves constitute disproportionate measures within the mea...


	7 REMEDIES
	7.1 Introduction
	7.1.1 Although the Draft Guidelines do not address remedies, they urgently call for corresponding changes to the Remedies Notice. The modernisation that the Draft Guidelines pursue — greater legal certainty, an expanded range of competitive parameters...

	7.2 Remedies addressing new parameters of competition
	7.2.1 The Draft Guidelines (para. 20) identify parameters of price- and non-price competition beyond the current analytical framework, including output and quality, choice (including media and cultural diversity), capacity, investment, innovation, pri...
	7.2.2 At minimum, the final Guidelines should foreshadow the remedial approaches the Commission expects to apply when addressing theories of harm involving these parameters (e.g., investment, privacy, sustainability, and resilience), and those princip...

	7.3 Remedies addressing new theories of harm
	7.3.1 The Draft Guidelines articulate several new or further-developed theories of harm — including in relation to minority shareholdings and common ownership, labour markets, and dynamic effects. The need for remedial guidance in relation to these th...
	7.3.2 The substantive expansion of ecosystem-based merger analysis cannot be assessed in isolation from the remedies framework. The Draft Guidelines provide no clarity on how the Commission will calibrate the choice and design of remedies in ecosystem...
	7.3.3 Given the systemic nature of ecosystem-related concerns, a greater emphasis on behavioural remedies will often be necessary. Where the concern relates to interoperability restrictions, data advantages, switching barriers, or other forms of ecosy...
	7.3.4 The final Guidelines should acknowledge that ecosystem cases, like other cases involving novel theories of harm, may require a broader range of remedial tools, and should provide guidance on the factors that will inform the Commission's choice o...

	7.4 Remedies preserving efficiencies and other benefits
	7.4.1 The Commission is invited to assess merger-specific benefits — including efficiencies — in the context of remedy design and implementation.129F  The interplay between merger assessment and remedy design must ensure that the benefits a transactio...
	7.4.2 The Remedies Notice currently prescribes that commitments “have to eliminate the competition concerns entirely.”130F  Given the Commission’s current strong preference for structural remedies, this routinely translates into a requirement to dives...
	(i) Recognise explicitly that efficiencies are a relevant consideration in remedy design;
	(ii) Introduce a balancing framework between harm and benefit at the remedy phase, including the ability to consider foreseeable market changes in a dynamic manner;
	(iii) Give greater recognition to the effectiveness of behavioural remedies where benefits are demonstrated, including through monitoring tools (e.g., independent trustees and annual reporting obligations, published in non-confidential form) and flexi...

	7.4.3 In line with the Draghi Report’s observations,131F  innovation and investment commitments may become increasingly important in securing merger clearance on efficiency grounds. Remedies serve not only to eliminate competition concerns but to give...
	7.4.4 The same logic applies beyond innovation and investment commitments. Where merging parties claim efficiencies related to a more sustainable economy or clean technology, they may put forward commitments designed to ensure those efficiencies are a...



